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CHAPTER ONE

INTRODUCTIQN:
LEGAL RESEARCH IN PERSPECTIVE

.

WHEN SOMEONE HACKS INTO A LAW LIBRARY, HIS* FIRST .IMPRESSION
IS LIKELY TO BE' THAT OF AWE, HE IS CONFRONTED WITH ROW UPON ROW
OF BOOKS, MQST OF WHICH SEEM UNAPPROACHABLE, THEY DO NOT INVITE
BROWSING. 10 BE ABLE TO USE THE LAW LIBRARY, THE FIRST RESPOSI-

. BILITY OF TIRE .LEGAL RESEARCHER IS TO BREAK DOWN ANY PSYCHOLQGiCAL
BARRIER THAT-HE MAY HAVE.WITH RESPECT TO THE BOOKS IN IT. THIS IS
DONE NOT ONLY BY LEARNING THE TECHNIQUES OF LEGAL RESEARCH, BUT
ALSO BY UNDERSTANUNG THE LIMITATIONS OF THE LAW LIBRARY. WHAT IS
THE LIBRARY CAPABy. OF DOING F,:41 YOU AND WHAT SHOULD YOU NOT ASK

IT TO DO? N.

A MAJOR MISUNDERSTANDING ABOUT THE LAW LIBRARY IS THAT IT CON-.
TAIIS THE ANSWER TO EVERY LEGAL PROBLEM THAT CONFRONTS RESEARCHERS.
AS WE SHALL SEE, IN MANY INSTANCES, THERE ARE NO DEFINITIVE
ANSWERS TO LEAL PROBLEMS. VE§Y OFTEN THE RESEARCHER OPERATES ON
THE BASIS OF EDUCATED GUESSES OF WHAT THE ANSWER IS. 10,BE SURE,
HIS CONCLUSIONSARE OFTEN SUPPORTED ZROM WHAT HE UNCOVERS THRbUGH
LEGAL RESEARCH IN THE LAW LIBRARY. IHE FACT IS, HOWEVER, THAT THE
END PRODUCT IS OFTEN THE RESEARCHER'S OPINION OF WHAT THE LAW IS,
RATHER THAN THE ABSOLUT AUSWIR. THIS IS SO BECAUSE NO ONE WILL .
KNOW FOR SURE WHAT THE RIGHT OR FINAL AN ER IS UNTIL'THE MATTER
IS LITIGATED IN COURT. IF THE PRIALEM IS/NEVER LITIGATED, THEN
THE RIGHT' ANSWER }SILL BE WHATEVER THE PARTIES ACCEPT AMONG THE-VI--
SELVES, PERHAPS THROUGH NEGOTIATION OR SETTLEMENT. THE RESEARCHER
WILL HOT KNOW WHAT ANSWER CARRIES THE DAY FOR THE CLjENT IN
NEGOTIATION UNTIL THE NEGOTIATION PROCESS BEGINS.* IT IS TRUE,
HOWEVER, THAT THERE ARE MANY SIM,FLE PRQBLEMS THAT CAN BE ANSWERED
BY vgRY BASIC (EASY) LEGAL RESEARCH. IF SOMEONE WANTS TO KNOW, FOR '

EXAMPLE, THE NAME OF THE GOvERNMENT AGENCY IN OHARGE_OF INCORPORATING
A BUSINESS OR THE MAXIMUM NUMBER OF WEEKS ONE CAN RECEIVE UNEMPLOY-
MENT COMPENSATION, FINDING THE ANSWER IS NOT DIFFICULT IF THE
RESEARCHER KNOW: WHAT BOOKS (011. OTHER SOURCEpT8 GO Tc; AND HOW TO
USE TeE INDEX TO THE BOOKS, fJOST LEGAL RESEARCH PROBLEMS, HOWEVER.
ARE NOT THAT,S1MPLE.

'Throughout this text, references to "he,' "him" and. "his" are

intended to cover regal researchers 61 both sexes.

'For a more complete description of the litigation and

inegotiation process.see Statsky, W., Introduction to Civil and

9' Criminal Litigation: Roles for the Paralegal (1974).
. -



CHAPTER ONE

INTRODUCTIQN:
LEGAL RESEARCH IN rERSPECTIVE

WHEN SOMEONE WALKS INTO A.LAW LIBRARY,.HIS' FIRST IMPRESSION
IS LIKELY MBE THAT OF AWE.. HE IS CONFRONTED WITH ROW UPON ROW
OF BOOKS, MQST OF.WHI.CH SEEM UNAPPROACHABLE; THEY DO NOT INVITE
BROWSING. 10 BE ABLE TO USE'THE LAWLIBRARY, THE FIRST RESPOOSI-

,. BILITY OF THE LEGAL RESEARCHER IS TO BREAK DOWN ANY PSYCHOLQGICAL
BARRIER THAT4HE MAY HAVE.WITH RESPECT TO THE'BOOKS IN IT. HIS IS'
DONE NOT ONLY-BY LEARNING THE TECHNIQUES OF LEGAL RESEARCH, BUT
ALSO BY UNDERSTANDING THE LIMITATIONS OF THE LAW LIBRARY: WHAT IS
-THE-LIBRARY CAPAB OF'DOINGFOR YOU AND WHAT SHOULD YOU NOT ASK

TO DO?

A MAJOR MI UNDERSTANDING ABOUT THE LAW LIBRARY IV THAT IT CON-
TAINS THE ANSW R TO EVERY LEGAL }PROBLEM, THAT CONFRONTS RESEAREHERS.
AS WE*SHALL SEE, IN MANY INSTANCES, THERE ARE NO DEFINITIVE
ANSWERS TO LEGAL PROBLEMS. VE5Y OFTEN IHE RESEARCHER OPERATES ON
THE BASIS OF EDUCATED GUESSES OF WHAT THE ANSWER IS. 10 BE SURE,
HIS CONCLUSIONS ARE OFTENSUPPORTED tROM WHAT HE UNCOVER& THOUGH
LEGAL RESEARCH IN THE LAW LIBRARY. ,;1HE FACT IS, HOWEVER, THAT THE
END PRODUCT IS OFTEN.THE RESEARCHWS OPINION OF WHAT THE LAW IS,
RATHER, THAN THE ABSOLUTg ANSWER. THIS s SO BECAUSE NO ONE WILL
.KNOW FOR SURE WHAT THE RIGHT OR FINAL, ANSWER IS UNTIL THE MATTER
IS LFIGATgD IN COURT. IF THE PROBLEM IS NEVER LITIGATED, THEN
THE RIGHT ANSWER WILL BE WHATEVER THE PARTIES ACCEPT AMONG THEM-
SELVES, PERHAPS THROUGH NEGOTIATION OR SETTLEMENT. 1HE RESEARCHER
WILL NOT KNOW WHAT ANSWER CARRIES THE DAY FOR THE CLIENT IN
NEGOTIATION UNTIL THE NEGOTIATION PROCESS BEPINS,* IT IS TRUE,
HOWEVER, THAT THERE ARE.MANY SIMPLE PRQBLEMS THAT CAN BE ANSWERED .

BY VERY BASIC (EASY) LEGAL RESEARCH, IF SOMEONE WANTS TO KNOW, FOR
EXAMPLE, THE NAME OF TH GOVERNMENT''AGENCY IN CHARGE OF INCORPORATI14G
A BUSINESS OR THE P)AXIMUM NUMBER OF WEEKSON CAN RECEIVE UNEMPLOY-
MENT COMPENSATION,JINDING THE ANSWERIS NOT DIFFICULT IF'THE

RESEARCHER. KNOWS WHAT BOOKS 4:)'/1 OTHER SOURCES) GO TO. AND HOW TO

'USE WINDEX TO THE BOOKS. MOST LEGAL RES ARCH PROBLEMS, HOWEVER,
ARE NOT THAT*SIMeL,

1)

*Throughout this text, references to "he," "him" and "his" are .

Intended to cover legal researchers of bothsexes.

**For a more complete description of the litigation and

negotiation process, seeStatsky, W., Introduction to Civil and

Criminal Litigation: Roles for the Paralegal (1974).
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THE LAW L/SPARY DOES NOT HAVE TO BE ApPROACHEt-IN, A JACK 1.1)4 PS
IF TRE -RESEARCHER'S PROBLEM HAS NEVER BEEN RESEARCHED autee.
THERE PRE WAYSTO BYPASS THE 4-WARY, DR ;T LEAST TO AVOID RELYiliGir
ON -IT t1CLUSIVELY, A CARDINAL RULE CP-014EARCHERS IS-To TAKE
ADVANTAGE OF THE LEGAL Reswoli CONDUCTED BY OTHERS ON THE SAME
OR SIMILAR POINTS. LArryps, FOR EXAMPLE. FREQUENTLY CAL10..ON OTHER
LAWYERS MORE EXPERT OA EXPERIENCED IN PARTICULAR-AREAS OF THE.LAW
IN.OROER TO OBTAIN EITHER THE AI WER TO_THE PROBLEM OR LEADS ON HOW
TO FIND THE ANSWER% IN ADDITION, THERE ARE CERTAIN ONDS OF g.xrs
IN THE LIBRARY WHICH ,EXHAUSTIVELY RESEARCH TOPICS. 1F- THE Tarn
RESEARCHED IS UMILAR TO THE PROBLEM YOU ARE DEAUNG WITH, A
SIGNIFICANT AMOUNT OF THE fiESEAKH IS ALREADY DONE FOR YOU IF YOU
KNOW HOW TO ADAPT THE-RESEARCH }ROM THESE TEXTS. AT THE VERY LEAST*
THE TEXTS WILL PROVIDE YOU WITH VALUABLE 'LEADS CR STARTING POINTS.
AS TINE SAYING. AS THIS' TECKNIQUE MAY BE, HOwEvER,. A WORD OF 8XTREME

pRFAuPPO4g. IHE .9* DE. RESEARCHER ID Si Aaa IC fiMit
CAUTION IS IN ORDER THE STUDENT NEW TO RESEARCHi Iddja=CUTS

ANSWER HtMSFtF. E DUST BE ABLE TO USE TH LAW LIBRARY INSBDER TO
BE ABLE TO USE THE LEADS PROVI _ Y 'Ca RS UTELLIOENTLy. IHIS
IS OF COURSE ALL THE MORE TRUE IF DG ENS TO BE NO oye_. N,

AVAILABLE TO TiKe RESEARCHER TO PROVIDE ANSWERS OR .LEADS, A
RESEARCHER SERIOUSLY SHORTCHANGES HIMSELF IF HE .AILS T9 SHARPEN
HIS OWN RESEARCH SKILLS BECAUSE OF AN UNDUE RELIANCE OH GIFT''

RESEARCHPROVIVED THROUGH OTHERS.

ANOTHER DANGER OF OVER-RELIANCEAS TO VIEW THE LIBRARY AS THE
SpLE OR THE PRIMARY VEHICLE OE'ASSWING A,LAWIOFFICE RESOLVE
PROBLEMS OF CLIENTS. FROBLEM RESOLDTION IS MORE OFTEN THE PRODUCT.
OF HUSTLE, GOOD JUDGMENT, SOMMON Stfigt,- AND IMAGINATION THAN OF
LIBRARY RESEARCH. IHIS IS-.NOT TO SAY THAT ONE SHOUID NOT STUDY
THE TECHNIQUES OF LIBRARY RESEARCH; 4T IS RATNER TO ARGUE THAT
tpcm RESEARCH MUST BE PUT IN PERSPEcTIVE., LIBRARY RESEARCH IS ONLY
ONE TOOL AT YOUR DISPOSAL. ,VERY OFTEN YOU WILL BE AN INTERVIEWER,
AN INVESTIGATOR, A DRAFTER, A NEGOTIATOR AND An ADVOCATE. THESE
FUNCTIONS CAN BE_SUpPORTED BY LIBRARY RESEARCH, BUT W A GREAT, MANY
MISTAKES THEY ARE NOT DEPUIDENT UPON IT,. A STUDENT is'simpuy'
WRONG*WHOI. HE CLAIMS THAT HE CANNOT PERFORM MY_ OF THESE. FUNCTIONS '
UNLESS HE IS.AN EXPERT LIBRARY RESEARCHER.- A CENTRAL.INGRUIIENT
OF PROBLEM RESOLUTION IS AN ABILITY TO. DEAL WITH PEOPLE. DOING
THIS WELL IS A DIFFICULT UNDERTAKING, REQUIRING THE INDIVIDUAL TO
DRAW UPON A WIDE RANGE OF TALENTS, THE MOST CRITICAL OF WHICH ARE
pERsERVERENCE AND IMAGINATION. IF AN INDIVIDUAL HAS A LOW
FRUSTRATION TOLERANCE OR IS UNWILLING TCATTEMPT IMAGINATIVE
APPROACHES TO PROBLEMS, HE MAY BE TEMPTED TO EXCUSE OR COVER UP
THESE DEFICIENCIES Y CLAIMING THAT HE HAS NOT BEEN TRAINED TO DO
LIBRARY RESEARCH. SUCH THINKING IS SUPREMELY SELF-DECEPT VE Anb
THE AWAKENING WILL COME'WHEN HE REALIZES THAT PERSEVEREN AND
IMAGINATION ARE. ALSO REQUIRED FOR EFFECTIVE LIBRARY RESE RCH AND '

FOR,EFFECTIVE APPLICATION OF THE WORK - PRODUCT DERIVED F LIBRARY,.

RESEARCH.

PERHAPS THE MOST HEALTHY WAY TO APPROACH THE LAW WARY IS TO



%:EW LT NOT AS A ;SP7.4ITORY OF ANSwERF, EAT AS A ETCEHOUSE OF
AM3IQUITIES THAT ARE WAITING TO BE CLARIFIgD, MAKIFULATED AND
APPLIED TO THE FACTS OF A CLIENT S CASE. TOU MAY HAVE HEARD THE
STORY OF A CLIENT WHO WALKED INTO A LAW OFFICE AND ASKED TO SEE

/ A ONE-ARMED LAWYER. WHEN ASKED WHY HE REQUIRED AN ATTORNEY MEETING
f SUCH SPECIFICATIONS, HE REPLIED THAT HE .WAS TIRED OF PRESENTING

PROBLEMS TO SAWYERS AND HAYING THEM CONSTANTLY TELL HIM THAT ON

THE ONE HAND HE SHOULD DO THIS, BUT ON THE OTHER HAND" HE SHOULD

QO
THAT; HE HUNGERED FOR A LAWYER WHO WOULD GIVE HIM AN ANSWER.

WS CLIENT'S CONCERN IS WELL.TAKEN. HE IS ENTITLED TO AN ANSWER,
TO DEFINITIVE GUIDANCE. AT THE SAME TIME, OR, IF YOU WILL, ON THE
OTHER HAND, IT IS PART OF THE LAWYER'S .JOB TO BE WEIGHING ALTERNA-
TIVES CONSTANTLY, TO BE ALWAYS THINKING OF OPTIONS AND COUNTER-

OPTIONS, OF F.NEFITS AND LIABILITIES OF ANY ONE PARTICULAR COURSE
OF ACTION. IHE GOOD LAWYER IS SO INCLINED BECAUSE HE UNDERSTANDS
THAT OUR LEGAL SYSTEM IS INFESTED WITH UNKNOWNS AND AMBIRUITLES.
IHE GqQD LEGAL RESEARCHER ALSO HAS THIS UNDERSTANDING. HE IS NOT
FRIGHTENED BY AMBIGUITIES; HE THRIVES ON THEM.

II

S-

,

See page 41, Chapter Six Infra od Find .g Ambiguity in:

the Law.

el
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k:EW IT NOT AS A REPOSITORY OF ANSWERF, BUT AS A TOREHOUSE OF
AMBIGUITIES THAT ARE WAITING TO BE CLARIFIgD, MANIPULATED AND
APPLIED TO THE FACTS OF A'CLIENT S CASE, YOU M HAVE HEARD THE
STORY OF A CLIENT WHO WALKED INTO A LAW OFFICE ND ASKED TO SEE
A ONE-ARMED LAWYER. WHEN ASKED WHY HE REQUIRE AN ATTORNEY MEETIUG
SUCH SPECIFICATIONS, HE REPLIED THAT HE WAS T RED OF PRESENTING ' ...

PROBLEMS TO ;TAWYERS AND HAVING THEM C9NSTANTLY TELL HIM,THAT 'ON

THE ONE HAND HE SHOULD DO THIS BUT ON, THE OTHER HAND" HE/SHOULD

Qo
THAT; HE HUNGERED FOR A LAWYER WHO WOULD GIVE HIM AN ANSWER.
IS CLIENT'S CONCERN IS WELL.TAKEN. HE IS ENTITLED TO AN ANSWER;

T DEFINITIVE GUIDANCE. AT THE SAME TIME, OR IF YOU WILL, ON THE
0 HER HAND, IT IS PART OF THE LAWYER'S JOB TO BE WEIGHING ALTERNA-
TIVES CONSTANTLY, TO BE-ALWAYS THINKING OF OPTIONS AND COUNTER-
OPTIONS, OF AENEFITS AND LIABILITIES O1 ANY ONE PARTICULAR COURSE

OF ACTION.. IHE GOOD LAWYER FS SO INCLINED BECAUSE HE UNDERSTANDS
----IHAT-OUR-LEGAL_SYSTEM_IS_INEESTED_WITH_UNKNOWNS_AND AMBIRUITIES.

IHE GOOD LEGAL RESEARCHER ALSO HAS THIS UNDERSTANDING. HE IS NOT
FRIGHTENED AX AMBIGUITIES; HE THRIVES ON THEM. .

a

, See page 41, Chapter Six infra on"Find Amhi§uityin.



. - CHAPTER TWO
%.

rRINtIPLES OF LEGAL RESEARCH
.0 .

e. .

THERE ARE A NUMBER OF BASIC PRINCIPLES ieHICH SHOnD GUIDE THE
RESEMCHER IN HIS TASK OF HAtTERSG THE LAW. LIBRARV. P. GRASP OF

rilESE. PRINCIPLES IS OFTEN A PRECONDITION TO EFFECTIVE LEGAL -
RESEARCH.

1.. HERE Ls. lica PJAtc7.2 1 NA! RESEARCH.
t.

.

LEGAL RESEARCH IS A PRdUCT OP PRACTICE. .WHILE

AND SHORTCUTS ARE aVAILABLE, IT TAKES AN INTELLUipla
TACKLE THE YAsx. tar, IF ANT, ABSOLUTES APPLY. TOU
HAVE A' LAW DPGREE TO DO LEGAL RESEARCH:

2.',SEA-RCHERS DEVELOP MEI& Di STYLE 4;510

NO TWO RESWCHERS'UNDERTAKE THEIR RESEARCH RE
EXACTLY ALIKE. EACH HAS LEARNEBARb DEYELOFTArtias
WHICH ADD UP TeA SYSTEM OF RESEARCH WITH. WHICH HE

3. tEGAIESF LAN BE:p2DESS1 OXli INTO UNDERSTANDABLE

SOt+.E GUIDELINES
RESEARCHER TO

DE LEGAL BE2EARDH..

SPONSIBILITIES
OWN PECULIARITIET-
IS COMFORTABLE.

LANGUAGE.

THE RESEARCHER OFTEN COME ACROSS LATIN PHRASES-OD SetAINGLY

ENDLESS SENTENCE STRUCTURES. 1HEY CAN SE FRIGHTENING UNLESS THE
RESEARCHER IS WILLING TO TRANSLATE WHAT HE IS READING, ITEM. BY ITEM,

INTO LANGUAGE THAT HE CAN UNDERSTAND%

4. THERE AHE LommoN PATTERNS fl SHE LARsuAsF QE IHE LAM.

CASES,:00USTITUTTONS, STATUTES AND REGULATIONS HAVE A CERTAIN.

STYLE TO.THAIR ORGANIZATION.- tHEYARE OFTEN WRITTEN IN SIMILAR
PATTERAS1' WHLLE AN UNDERSTANDING OF THESE PATTERNS WILL NOT ELIMI-

NATE ALL DIFPICULTIES INVOLVEDAN LEGAL RESEARCH, IT CAN BE A HELP-

FUL STARTING POINT.

..--itiaLimuiL CLAUSES, SECTIONS OR pAssAgEs LAN BOOS ABE
CLOSELY INTEWATED.'

ONCE THE RESEARCHER HAS- FOUND SOMETHING ly A TEXT THAT IS ON

POINT UAL, DIRECTLY RELEVANT TO HIS PROBLEiti HE MUST PURSUE

THEEXTENT TO WHICH THE POINT HAS SEEN MODIFIED, EXPLAINED OR
OTHERWISE COMMENTED UPON IN OTHER LAW TEXTS,. OR Ititetp6 ELSEWHERE

WITHIN THE SAME TEXT. 'A PARTICULAR AGENCY jOULOTON,AdIORitXAMPLE,
IS 1M.MOST ALWAYS BASED UPON A PARTICULAR STATUTE WAUTTEN BY THE

LEGISLATURE. COMPLETE UNDERSTANDING OF THE RELY :1710 d: i OFTEt.
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DEQUIRE STUDY Of T-/S STATJTE. EEuLATION DE G7ATITIE MAY

BEEN THE SUBJEOT Or LITTGA-ION p. w-1:- EvENT TAE CASE 02 CASES

INve:0-vEr, mJST PE ANALYZED. '%0Tr TAAT otr-EN A RESEARQ-HER IS READING

TiE REGULATION, HE PAY cc s,iEN 4: THAT IT HAS BEEN MMIFIED
D% nl.:'EED ELIMINATED 3Y OTHER LEGAL DOC-JmENTS. !IE CAA FIND THIS

OUT'aNLY BY. APPLIING THE PPI4CIPLE Of INTERRELATIONSHIP, P.E.,
BY TRACING THE SECTION CM PASSAGE OR CASE TARMSH OTHER- SECTIONS,

PASSAGES AND OASES.

E.- DuR;FGAL SYSTEM OPrRATrS IdE pRINCIPLES QE pRECEDENT AND

ANALOGY.

WHENEVER A LEGAL PROBLEM COMES UP, THE RESEARCHER ASKS: HAS

THIS SAME PROBLEM EVER BEEN RALSED BEFORE? If Sg, THEN SOME COURT
HAS PROBABLY DELIVERED A LECAL OPINIk ON THE PROBLEM ANA THIS
OPINION MAY BE PRECEDENT. FOR YOUR OWN, PROBLEM, 1LE:, THE RESULT
REACHED BY THE COURT MIGHT SE APPLIED IN YOUR CASE. IN MOST SITU;
ATIONS, HOWENAER, THE EXACT PROBLEM HAS NEVER COME U? BEFORE BE--`
CAUSE OF THE GREAT DIVERSITY OF FACTS AND CIRCUMSTANCES POSSIBLE

IN,mumAn RELATIONS. UEVERTHELESS, A COURT MAY HAVE DECIDED A

SIMILAR j.F., ANALOGOUS, PROBLEM IN THE PAST, IN WHICH EVENT, THE

RESULT OF THE C,ME LAY BE PRECEpENT OR tARTIALLY PRECEDENT FOR

YOUR PROBLEM. (SEE ALSO INFRA LHAXTER I.WELVE ON ANALOGY.)
//'

7. LANGJAGE INHERENTLY AMBIGoOUS AN2 SUBJECT IQ INTERPRETATION.-

THE BASIC yoRxins MATERIALS OF THE RESEARCHER ARE/WORDS. IT

IS A STANDARD RULE OF THUMB OF THE RESEARCHER THAT THE MEANING OF
WORDS LS ALMOST NEVER CLEAR ON THE SURFACE. WORDS MUST BE

INTERPRETED. IHE RESEARCHER MUST FIRST ASK HIMSELF; WHAI, AS A
MATTER OF LOGIC AND COMMON SENSE, DO THE WORDS MEAN TO ME: AND
THEN: WHAT WAS THE PROBABLE MEANING OR INTENTION OF THE AUTHOR OF
THE WORDS.WHEN HE WROTE THEM? IHE GOOD RESEARCHER KNUKS THAT
VERY OFTEN /HE ANSWER TO THESE QUESTIONS CAN BE DIFFERENT, (SEE

ALSO INFRA LHAPTER.SIX On AramutTy.)

8. WORD INTERPRETATION ADVOCACY.

SINCE WORDS MUST BE INTERPRETED BECA)ISE THEY ARE OFTEN (OR

ALWAYS} AM3LGUOuS, THE-2ESEARCHER.NATURALLY AND APPROPRIATELY
CHOOSES THE INTERPRETATION THAT IS MO6T FAVORABLE TO HIS CLIENT.
HE MUST BE REASONABLE, HOVEVER, AND UNDERSTAND THAT HIS INTERPRE7
TATION MAY NOT PREVAIL. It IS HIS JOB TO TRY TO PERSUABEGREOPLE-
QIF THE INTERPRETATION MOST FAVORABLE TO THE OBJECTIVE OF THE CLIENT.
IN SHORT, THE INTERPRETER OF WORDS IS AN ADVOCATE.

9. FLEXIBILITY IS pARAMOUNT.

THE RESEARCHER HAS REACHED AN ENVIABLE PLATEAU WEI/ HE LINDE=
STANDS THE rO-LOWP4 PARADOX. A RESEARCHER OFTEN T KNOW WHAT
HE IS LOOKN FOR JNTIL HE INDS IT. S' .CE THE SIMPLE ANSWER'S ARE

AP* =

1 4



FEW AND FAR BETWEEN, THE RES RCHER IS CONSTANTLY CONFRONTED WITH
FRusTRATioN AR3 Amaisum. k5 HE PURSUES AVENUES AND LEADS, HE
INVARIABLY COMES UPON NEw AvENJES AND THOPJSKTS THAT NEVER OCCURREIL
TO HIM INITIALLY. Ah ENTIkE4Y-AEW APPROACH TO THE PROBLEM MM RE
UNCOVERED WHICH RADICALLY CHANSES HIS INITIAL PERCEP1ION$. HE
REACHED THIS STAGE NOT BECAUSE HE CONSCIOUSLYISOUSHT IT OUT, BUT
RATHER BECAUSE ME WAS FLEXIBLE AND OPEN-MINDED ENOUGH MBE nap-
TIVE TO IdEW. APPROACHES AND PERCEPTIOS. IHIS PHENOMENON IS BY NO
MEANS PECULIAR TO LEGAL,RESEARCH. 'AXE THE SITUATION OF THE MAN
IN NEED OF TRANSPORTATION. ME SETS HIMSELF TO THE TASK OF DETER-
MINING TkE MOST ECONOMICAL MAY TO BUY A GOOD CAR 1 IN HIS SEAROH,
HE STUMB4S UPON IRE PRACTICE OF LEASING CARS. AFTER STUDYING
THIS CPTION,'11E. CONCL*.ZES THAT IT MOULD BE THE MOST SENSIBLE
RESDLUTICN OF HIS PROBLEM OF OBTAININS TRANSPORTATION. HE DIDN'T
KNOW WHAT RE WAS LOOKING POR, A CAR LEASING DEAL, UNTIL HE FOUND
IT. COMPARE THIS TO A CLIENT WHO COMES INTO A LAW OFFICE FOR
ADVICE ON HOW TO COMPOSE HIS WIL SO THAT. MONIES WOULD PASS
TO DESIGNATED INDIVID4ALS UPON HIS DEATH. LAWYER ASKS. YOU-TO,TO
SOME LEGAL RESEARCH IN THE AREA OF WILLS. ILE IN THE LAW LIBRARY
STUDYING THE LAW OF WILLS, YOU SEE REFERENCE TO IFE INSURANCt
POLICIES AS A SUBSTITUTE FOR WILLS IN PASSING CASH ONTO BENEFItiARIES

AT DEATH. YOU BRING THIS TO THE ATTENTION OP THE ATTgRNEY WHO
DECIDES THAT IT IS INDEED AAPOPTION WORTH PURSUING. YOU DID NOT KNOW
WHAT YOU WERE LOOKING FOR, 4 WILL SUBSTITUTE, UNTIL YOGI FOUND IT.

10. LEW_ BFSEAROIERS ARE 1121 .1)5DSFS..`

LEGAL RESEARCHERS OFTEN CONFUSE THEIR ROLE. IHEy TEND TO PLAY
THE ROLE OF JUDGE IN TRYING TO ANTICIPATE WHAT THE AUTHORITATIVE
DECISION OF A COURT WOlip BE

IS

THE COURT HAD YHE tROBLEM BEING
RESEARCHED BEFORE IT. 1HIS S ALWAYS DANGEROI*. IRE RESEARCHER

MUST COME UP WITH OPTIONS AND POSSIBILITIES. lin 104ANS THE IDENTI-
FICATION OF AMBIGUITIES THAT CAL BE PLAYED WITH. THIS, IS NOT TO.

ARGUE THAT RESEARCHERS SHOULD NOT BE CONCERNED WITH WHAT THEY THINK
THE COURT WILL DECIDE IF THE COURT HAD THE PROBLEM. MIS IS A
VALID CONCERN SINCE RESEARCdERS MUST NOT SE UNREASONABLE IN PURSUING

POSSIBLE INTERPRETATIONS. HE POINT .15 THAT IF A RESEARCHER IS SO
PREOCCUPIED WITH WHAT A URT MIGHT SAY, HE VERY LIKELY WILL NOT
HAVE THE REQUISITE OPE' E OF MIND NEEDED TO COME dP WITH OPTIONS

THROUGH DIGGING.

IN ATTEMPTING TO APPLY THESE PRINCIPLES OF LEGAL RESEARCH OUR

APPROACH WILL BE TO ADDRESS THE FOLLOWING QUESTIONS:

WHAT ARE CITATIONS?WHAT
MANY KINDS OF lAW BOOKS EXIST?

\fHAT ARE THE COMPONENTS 9F A LAW BOOK?
OW DOES THE RESEARCHER .FIND AMBIGUITY?

YWHHAAT IS CONSTITUTIONAL LAW AND Hoy ik IT READ?

iAT
IS A STATUTE AND Hag IS'AT,EAD!

HAT IS A REGULATION AND HOWIJS IT PEAL?

"Ak
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8) WHAT IS A COUR' '.:PINI7... s:, -c :i IT FPIEF,!-1-2

i

wAT IS LEGAL AUTi-ORITw,
11HAT IS THE PRINCIPLE OF ANALOGY AND Hcit IS 1-IP=_IECI
0w IS WE T ?3CE OF CONTENTS AND A% INDEx JSED:

WHAT IS AN ANNoTATIOk?
gOw-DOES THE RESEARCHER sTAPT HIS .REsEAPcH1

Ow IS APPLICABLE CONSTITUT:DNAL LAM E?ABY
OW IS APPLICABLE STATUTORY LAW F0 .06?
OW I$ APPLICABLE REGULATORY LAW POUND?
Ow-IS APPLICABLE CASE LAW FOUND?

FINALLY, A SERIES OF LEGAL RESEARCH PROBLEMS WILL BE PRESENTED

IN CHAPTER TWENTY.

It

s
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CHAPTER THREE

KINDS OF LAW BOOKS

BY LAW BOOK, WE MEAN 4NY BOOK, BOOKLET, PAMPHLET OR
DOCUMENT THAT IS PFTEN FOUND IN A LAW LIBRARY AND USED FOR

LEGAL RESWCH. LAW BOOKS COULD BE CATEGC/RIZW IN A NUMBER
OF WAYS. tIRST, tE COULD RISTIOGUISH BOOK§ 9N pSIS OF

WHETHER THEY ARE OFFICIAL OR UNOFFICIAL (SEE A BELOW).
SECOND, WE COULD ASK7-WHETHERal BOOKS CONTAIN THE LAX ITSELF
OR COMMENTARY ABOUT THE LAW VII ). IHIRDi ;IT COQ ASK WHAT

KIND OF LAW THE BOOK IS PRIMARIL Y ABOUT ( C J. ME
CAN LOOK TO THE SHAPE OF THE BOOK AS A WAX OF LEARNING SOME-
THING ABOUT IT. IND')

A. OFFIciALANDFFIcTAL -

AN 'OFFICIAL' TEXT IS ONE AUT4ORIZED BY THE AUTHOR
OF THE TEXT. JupsEs, LEGISLATORS AND ADMINISTRATORS
WRITE (OR AUTHOR) OPINIONS, STATUTES AND REGULATIONS 1..

RESPECTIVELY. UORMALLY THEY ARE PRINTED IN AN. OFFICIAL
EDITION WHICH MEANS THAT THE ACCURACY OF THE TEXT IS
ASSURED BY THE AUTHOR. PRIVATE PUBLISHING COMPANIES
FREQUENTLY TAKE OFFICIAL EDITIONS AND RE-PRINT THEN IN
A NUMBER OF FORMATS SO THAT LAWYERS C6N USE THEM AND
CROSS-RELATE THEM MORE EFFECTIVELY. IfE WORK-PRODyCT
QF THESE COMPANIES IS USUALLY LABELED UNOFFICIAL.
tOR EXAMPLE, MOST' WIRT OPINIONS ARE PRINTED IN OFFICIAL

AND UNOFFICIAL EDITIONS.

- B. L Y COMMENTARY BE L&

THE WORD 'LAW' MEANS CONSTITUTIONS, STATUTES, REGU-
LATIONS.AND COURT OPINIONS. A SECOND CATEGORIZATION OF
LAW BOOKS COULD BE AS FOLLOWS:

A. :e KS CONTAINING ONLY THE LAW.
B. DaKS CONTAINING ONLY COMMENTARY

ON THE LAW. ;75

C. BOOKS CONTAINING A CDP2INATION OF
LAW AND HTARY:

FOR EXAMPLE WHEN A COURT OPINION IS WRITTEN4 if
MAY BE FOUND IN THE OFFICIAL REPORTER OF THE COURT. MIL
pPORTER ESSENTIALLY CONTAINS NOTHING BUT COURT CASES A-).

kLLAW REVIEW ARTICLE MAY BE WRITTEN BY A LAW STUDENT OR
LAWYER COMMENTING ON_ THIS CASE OR ON ANY OTHER AREA OF THE

LAW. THE hRTICLE IS PUBLISHED IN PERkWICALS CALLED LAW

REVIEWS, NOPAALLY, LAW REVIEWS CONTAIFANLY COVMEFARY OH.

THE LAW AND THEREFORE WOULD FALL INTO CATIORRY 1116x

Of

1 ,,/ 2 :
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FINALLY; THE cAsg MA BE ?RI IN 6 SERIES OF VOLUMES
CALLED ME-RICAN La R-

IITTp
!HIS SERIES WILL CONTAIN

A COMBINATION OF THE LAW THE 021hIOD ITSELF) PLUS EXTENSIVE
COMMENTARY ON THE OPINION kCATEGCPY C ABOVE).

C: jiATURr QE IdE La

A THIRD WAY THAT BOOKS CAN BE CATEGORIZED IS BY
THE NATURE OF THE LAW THAT THEY CONTAIN`OR ABOUT W43CH
THEY PROVIDE COMMENTARY. BY THIS APPROACH THERE ARE
FIVE KINDS OF BOOKS:

ON CONSTITUTIONAL LAW.
B. STATUTORY LAW.
C. CASE LAW.
D. ADMINISTRATIVE REGULATIONS.
E. A COMBINATION OF THE ABOVE.

D. STRUCTURE QE La Bala

A FINAL WA? TO BEGIN TO GET A IDLE ON THE
DIFFERENT KINDS OF LAW BOOKS'AVAILABLE IS BN"LOOKING
.AT THE STRUCTURE OF THE BOOK ITSELF:

A. -LEAF
B. AMPHLETS
C. OUND BOOKS

LOOSE-LEAF TEXT IS A THREE-RING BINDER CONTAIN-
ING PAGES THAT CAN, EASILY BE PUT IN OR TAKEN OUT. AS
NEW MATERIAL IS WRITTEN COVERING THE-SUBJECT-MATTER OF
THE LOOSE-LEAF TEXT/ IT IS PLACED IN THE- UNDER, OFTEN
REPLACING THE PAGES KTfICH Ttig NEW MATERIAL HAS CHANGED
OR 0 ISE SUPPLEMpTED. nRE IS AN EXAMPLE OF A

-LEAF -TEXT PUBLISHED BY ,..OMMERCE CLEARINGHOUSE
ON TAX LAW:

0

1$
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MaT OF THE PAMPHLETS IN .THE LIBRARY
MATERIAL TAT WILL SUBSEQUENTLY BE POI IN BOUND
VOLUMES. tOR EXAMPLE, ADVANCE E PAMPHLETS OF
-RECENTLY WRITTEN COURT OPIN TER A NUM ER OF THEM
HAVE BEEN JSSUED, THEY WILL BE COLLECTED INTO BOUND
VOLUMES. LOOSE-LEAF TEXTS AND PAMPHLETS ARE DESIGNED TO
PROVIDE LAW OFFICES WITH CURRENT MATERIAL AT RELATIVELY
LOW COST.

THE FOLLOWING IS AN ALPHABETICAL LIST OF TERMS, LABELS AND
'TITLES OF LAW BOOKS, MOST OF WHICH WILL FALL WITHIN ANY OF
THE. FOUR BASIC CATEGORIES OF TEXTS OUTIIRED ABOVE.

1. Am
WHEN THg LEGISLATURE PASSES A LAW, IT IS CALLP A STATUTE

OR EX (SEE ODE, ILIX.I.AK AND STATUTE 4ELOW.) HERE rs

AN EXAMnE OF A STATUTE. IT COME1 FROM TUE LALIFORNIA'FENAL
CODE. (UN READING STATUTES, SEE LHAPTER tIGET INFRA).

2.

4 V. Erika; &fief or oferisreto execettve offeers; pereistmest
Every person who gives or eers soy bribe to Ley ez=itzte..oerinr-

this State. with it.te:4 to inenn, r id= in respect to lay sa. decision. tote.
erion, or etivr proneedier sono-th seem is ponislm bat by iscrisan-

in the sts..e prison Dot less than one or snore than 14 years. au! is
disc-it:Wird fro= 12:14-4 =y office I= this E at (As stien.ded stem.

0 1S61. e- 60.p. 612. i

MINI 4TRATIVE
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RHEA AN ADMINISTRATIVE .46DH-CY-CONDUCTS A HEARING; IT
SOMETIMES PUBLISHES THE DECISION OR OPINION.OF THE HEARING
OFFICER. SUCH DECISIONS,ARE OFTEt RELEASED TO MIMEO
FORM ASIDE ARE SOMETIMES FOUND IN LODGE-4-EAF BIRDERS.
ALSO REGULATION BELOW.) (OFTEN TaSE DECISIONS ARE NOT
.OBXAIRABLE UNLESS THE RESEARCHER GOES TO THE AGENCY Ahl:).
"REQUESTS INDIVIDUAL COPIES.)

3. ADVANCE SHEET

AN ADVANCE SHEET IS A BOOKLET OR PAYPHLET'CONTAIRING
OFFICIAL OR UNOFFICIAL REPORTS OF COURT.OPINIQUS. -IHESE
IY4innlilFAarg LATER PUT INIO BOUND VOLUMES. (bEE CM AND
NFPORTER - CASES BELOW)a .1HE FOLLOWING, PICTURE IS OF_PART
OF THE FRONT COVER OF AN ATP' CE SHEET CONTAIN INS UNOFFICIAL
REPORTS OF OPINIONS OF THE U.S. SUPREME COURT:

Vet 93 Ns. IS JUNE I, 1973 Posies 16=9 -1942

TO=11,

0

20

I

1

F

CbPLETE FRONT COVER
OF 'ANOTHER ADVANCE SHEET
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4. ANNOTATIO/

Aid ANNOTATTON IS A SYSTEMATIC COMMENTARY ON THE LAW.
CASES, FATUIES aND REGULATIONS ARE OFTEN ANNOTATED (ABBRE-
VIATED ANN. ) IHE ANNOTATION CAN PRQVIDE HISTORICAL DATA,
MS-REFERENCES, CASE EXERPTS EI. NOR EXAMPLE, yrsconsix

ANNOTATED IS A SERIES OF VOLUMES COVERING LAWS
WRITTEN BY THE LEGISLATURE WITH COMMENTARY (ANNOTATIONS)
COVERING EACH LAW.

5. BILL

A.BILL IS A PROPOSED STaTUTE, [s., ONE THAT HAS NOT
YET BEEN ENACTED INTO LAW. SILLS ARE PRINTED IN SMALL BOOK-
I OR EAMALE FORM. I'S: AL BILLS ARE ALSOPRINTED IN THE

A COMPREHENSIVE TREATMENT OF WHAT HAPPENS
IN CONG S, 1.12-.I.Z. PROPOSED In STATE LEGISLATURES ARE FOUND
IN A VAR1 TY OE PAMPHLETS, LOOSE-LEAF BINDERS,
DAILY LAW JOURMALS,'04.

a

6. BLUE

A BLUE BOOK IS A VOLUME OF CASE CITATIONS. A CASE
CITATION IS THE NAME OF A CASE, VOLUME NUMBER, NAME OF BOOK,
PaGEINY3ER, UAME OF QOURT -AND QF THE OPINION.
(SEE LHAPTER IOUR OWLITATIONS INF ). AS INDICAIED, MOST
OPINIONS HAVE OFFICIAL' AND UNOFFICI L EDITIONS. UCH EDITION
HAS ITS OWN VOLUME AND PAGE NUISER SINCE DIFFERENT BOOKS ARE
INVOLVED. THE BLUE BOOK IS A TRANSFER TABLE ALLOWING THE
RESEARCHER TO FIND OUT WHAT THE UNOFFICIAL CITATION IS TO
EVERY OPINION REPORTED-IN THE OFFICIAL EDITION.

7. BULLETIN
: .

THE WORDvAULLETIN IS USED TO DESCRIBE A NUMBER OF
DIFFERENT LAW BOOKSI LAW REVIEWS OR LAW JOURNALS, FOR
EXAMPIX,-CSEE-BELCM0 SOXTIMESZSE THIS WORD AS PART OF THEIR
TITLE. SOME ADM1NISTRATIYE AGENCIES PUBLISH POCUMERTS PER-
TAMING TO THE WORK OF "THEIR AGENCIES INWHAT ARE CALLED
BULLETINS.

.

icAsE IS A MATTER THAT HAS BEEN OR THAT JS CURRENTLY

IN LIGITATION BEFORE THE COURTS. IHE WORD CASE IS USUALLY
USED SYNONYMOUSLY WITH THE WORD tPINION ALTHOUGH THE LATTER
TERN }MORE PRECISELY IS THE RESULT OF A CAS g IN LIGITATION.
A-CASE PS REPORTED WHEN IT ISPUBLISHED. rOST OF THE VOLUMES
IN THE LARGE f.AW LIBRARY ARg REPORTERS, BOTH OFFICIAL MID

UNOFFICIAL. roct THE FEDERAL SYSTEM THERE ARE REPORTED CASES
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FROM THE SUPRFffE COURT THE U.4.- CIRCUIT COURTS AND
THE U.S. ISTRICT RTS. IN THE VARIOUS STATES WERE S
AT LEAST ONE FULL SET OF REPORTERS FOR EACH STATE {TM

HIGHEST COURT IN THE STATE). HERE ARE SOME -EXAMP OF

UNOFFICIAL REPORTERS:

9. tASEBOOK

A CASEBOOK IS A ,AW SCHOOL T TBOOK WHICH IS BASICALLY
A COU_ECTION OF copRT OPINI RELATING IO A PARTICULAR AREA

T ., LOCKHART, ISAR AND LHOPER,
STITpTIONAL j IRFRTIPS

ASEB ARE PRIMARILY A COLLECTION OF APPELLATE OPItiCIS.
FOR THE RESEARCHER, THEIR PRIMARY VALUE IS USALLY THE INTRO-r
RUCTIONS WRITTEN BY THE AUTHORS TO EACH TOPIC IN THE TEXT.

10. CITATOR 4

A CITATOR IS A TEXT GIVING THE RESEARCHER THE HI TORY
OF 'CASES, STATUTES AND OTHER MATERIAL SUBSEdUENT TO THEIR
EFFECTIVE DATE, E,G., HAS THE CASE BEEN WERRULED, MODIFIED
OR OTHERWISE COME} UPON IN OTHER TEXTS? THE PRIMARY
CITATOR IS .,HEPARD, S CITATIONS WHICH COMES OUT REGULARLY LN
SMALL AND LARGE P*IPHLETS. WHICH _ARE LATER CONSOLIDATED INTO
BOUND VOLUMES.

11. Coos

A CODE IS A SYSTEMATICOMPILATION OF STATUTES OR
REGULATIONS PIIEPARED BY PRIVATE PUBLISHING coXPAMES. As
LEGISLATURES (STATE AU FEDERAL) WRITE STATUTES AND AS
AGENCIES WRITE REGULATIONS, THEY ARE USUALLY PUBLISHED

22'
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CHRONOLOGICALLY WITHOUT ANY ORDER. FOR ANYONE TO STUDY THEM
CCHERE4TLY, THEY MUST BE CODIFIED. E:fisd STATUTES AND REGULA-
TIONS (WITH THEIR AMENDMENTS/ COVER/NG THE SAME SUECT ARE
PRINTED IN THE SAME SECTION OF THE/BOOK. FOR EXAMPLE; REGO-
LATI US ISSUED BY FEDERAL ASE-NCI-- E FIRST PUBLISED IN
THE ,%EifSTFR AND THEN CO FIED IN THE Lim. DE FFD:RAI

f4:GULAT;ONS. li.E FOLLOWING ARE LES OF STA TORY .1c.C:ADLSS.

IHE FTiTTIS 4 PACIURESt. THREE, CLUMES CF THE
-

LON. A,' 0 A TED (U.S.C.A.I WHICH.CONTAINS THE ATUTES OF THE

FEDERALAEGISITURE, CONGRESS. NEXT THERE I A PICTURE OF
VOLUME 12 OF THE PENNSYLVANIA4ODE:

I

12. CONSTITUTIONAL L Atii CEIAIIEE:a.

CONSTITUTIONAL LAW IS THE FUNDAMENTAL tAW OF THE LAND,
HE UNITED STATES CONSTITUTION GOVERNS THE ENTIRE UNITED
TATES, AND THE FIFTY STATE CONSTITUTIONS GOVERN EACH STATE.

Ode OF THESE CONSTITUTIONS ARE PUBLISHED IN SEPARATE BOOKS:
4.ST OF THEM ARE POL/SHED in THE FIRST TWO OR IHREE VOLUMES
OF THE-CODIFIED STATUTES IN THE JURISDICTION. r0a-THE
tgDERAL GOVERNMENT, THE UNITED STATES CPS% ION IS AT THE

111.1 ; .. FOR THE STATES, THE STATE CONSTITUTIONALLY
4,GINNING OF THE SET OF VOLUMES CALLED UNIT

AT ' E BEGINNING OF THEIR INDIVIDUAL STATUTORY CODES,

CHA RS.,ARE THE FUNDAMENTAL LAW OF CITIES AND LOCAL GOVPH-

MEUTS. 1HEY ARE USUALLY PUBLISHgD IN SEPARATE BOOK§. (tOR

VIFIZ
CONSTITUTIONAL LAW, SEE LHAPTEgS bEVEN AND SIXTEEN

_ _-----_

tt
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DECISIONS

DECISIONS IHE WRITTEN OPINIONS OF COURT CASES
(SEE CE ABOVE)). DECISIONS ARE ALSO WRITTEN BY HEARING
QFFICERS COVERING MATTERS BEFORE ADMINISTRATIVE HEARINGS.
ADMIHISTRATPIE DECISIONS ARE NOT OFTEN PUBLISHED. t:)ME

AGENCIES HAVE A LOOSE-LEAF SYSTEM OF COLLECTING AND PUB-
LISHINGTHtIR DECISIONS, WHILE MOST AGENCIES EITHER DO_ ,

NOT PUBLISH TWEM AT ALL OR 5PORADWALLY PUBLISH AHD DIS-
TRIBUTE THEM IN MIMEOGRAPH FORM. INDIVIDUAL LAW FIRMS
SOMETIMES SUBSCRIBE TO THE DECISIONS OR OPINIONS OF CER-
TAIN,AGENCIES.

14. DICTIONARY

A LEGAL DICTIONARY OR LEGAL*GLOiSARY, IS COL
IOOF WORDS DEFINED -IN THE CONTEXT-OF THE LAW. MON' kAt ERE=

QUENTLY FOUND AT THE END OF MANY 'LAW BOOKS AND IN SUCH
INSTANCgS, VORD DEFINED ARE THOSE WORDS USED IN THE
BOOK. bLACK S LAh WCTIONARY IS A SINGLE VOLUME QYCTIOtiARY
OF LEGAL TERMS THIT IS FOUND IN MOST LIBRARIES. IfIggEDIS_
LSO A MULII-VOLUME SET OF'WORD DEFINITIONS CALLBD-41 Atii2

. IHE LATTER GIVES EXACT QUOTATIONS FROM CASES
DEFINING THE WORDS OR PHRASES LISTED.

15. DIGEST :

ALMOST EVERY REPORTED CASE HAS-BEEN BROKEN DOWN INTO.

24
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IEADNOTE PARAGRAPHS THAT'CLASSIFY"THE SUBJECTS DECIDED IN
7mE CASE AND SUMMARIZE THEM IN BRIEF PARAGRAPHS. &tA0 HEAD-
NOTE IS AWGNED A KEY LABEL AND NUMBER BY THE WEST FUBLISHING
COMPANY. OR EXAMPLE: g".4

a=7 c=61.(1) .

sertedb knew a eiszsezter. vitt= fo-12;-'..N.N.

Permitttag icr=s-r. who

accused to r=r...n rs fcce=am was Dot

0 ah- a of dip' eretion-

4. QiNsisal Law 4=11441
Coo4ogt of trig mte, V2

mt JUri for=so,:.0-taSee xe.seo ze of
ddette.a. aid co=sel. with regard to
fore=aes ester:se:A that he knew a
charade: vibes* for acentsed. was Dot "
reeersThle error

DIGgST IS A. COMPILATION OF HEADNOTES UHDf SMILAR AREAS
OF TilE LAW. SUPPOSE, FOR EXAMPLE.L.THAT A 1950 NEW YORK CASE
DEFINED THE WORD NON-PROFIT CORPORATION" AND.ONE OF THE
dEADNOTES JR THa WE WAS ASSIGNED TULKEY LABEL AND HUMBER,
LORPORATE LAWI=.5Z(1b); ,IUEN' COMES A 1U/0 CASE IN NEW YORKER,
DEFINING TWE SAME TERM. UNE OF THE HEADNOTEOF THIStASE-

KEY LABEL AND NUMBER:CORPORATE LAW4='3 tib)4 ,Iug RESEARCHER
WI4 STATE THAT THE WORD WAS DEFINEp AND BE

SS1G)1ED
CHECKS THE DIGEST Allp..&004 VRA,ORPORATE 4=b52(110) AND HE
WILL FIND BOTH THE BW AND I.WIJ CASp CITED AS WELL AS OTHER
NEW YORK CASES DEFINING THIS TERM. STATE HAS ITS:OWN
SET'OF DIGEST- yOLUMES. IHERE ARE ALSO DIGESTS COVERING
FEDERAL LAW. truALLY, THERE IS A MASSIVE SET OF VOLUMES,
CALLED DFCFNNIALSFOUND ONLY IN THE LARGEST LAW LIBRARIES,
THAT CONSOLIDATES THE HEADNOTES FROM EVERY. COURT IN 'THE .

COUNTRY.

16. ENCYCLOPEDIA

A LEGAL ENCYCLOPEDIA IS A MULTI-VOLUME TREATISE OR
t

2,5
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COMMENTARY ON -"HE Aw. THERE Al"2. TWO MAJOP ENCYCLOPEDIAS,
13ve"17-4-11 4-JP:!PPUD=4i_c 1EC3.O 4N- 4J,OPP,JS jUPIS_SECUNDO
f,4El-ATTEM7 T O0-,r--; =VE7tY AZ:L.:, 3 TH; LAW.

.17. EXECUTIVE C/RDFR

EXECUTIVE URDERS ARE LAWS OR MESPGES WRITTP.BY THE
CHIE,F EXECU-IVE,OF THE JyRISDICTI ?RESIDENT, bOVERNOR)'
OR nAYOR. HE PRESIDENT S EXECIr VE pRDERS
IN -A VAR ETY OF BOOKS OR SETS noxs, P

FCDFRAI ilFGIST;iani.DE DE
THE.t..A.KTER VOLUMES ALSO CONTAIN THE

BEGULATIONS OF THE

:18. &E n= A

A FORMBOOK IS A TREAT!S OR COMMENTARY OF A PARTICULAR
AREA OF THE LAY CENTERED AROUTZ A SERIES OF PRACTICAL FORMS,
CHECKLISTS AND GUIDELINES TO BE USED BY THE PRACTITIONER IN,
HIS DAILY PRACTICE. AN ANNOTATED FORMBOOK INCLUDES A LISTING
OF tASES, IF ANY, THAT HAVE DECIDED THE VALIDITY' F, OR
OTHERWISE COMMENTED UPON, N QUESTION. MULTI--
VOLUME SERIES OF F070IS4Ufc UDERCE ADING
AND F0RM4 ANNOTATED.TA . HERE.ARE ALSO-MANY SINGLE
VOLUME FORMBOOKS, SOMETIMES .CALLED PRACTICE BOOKS OR MANUALS.
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COMMENTARY ON THE LAW, THERE ARE TWO MAJOR ENCYCLOPEDIAS,
9.1CAh IURISERUDEELE SECOND AND CORPUS dURIS_SECUNDUM,

HEY ATTEMPT TO COVER EVERY AREA OF THE LAW.

r

' 2 17, EXECUTIVE QUER

'1EXECUTIVE. ORDERS ARE'LAWS OR MESSAGES WRITTO BY TAE-
CHIEF EXECUIIVE OF THE JyRISDICTION: YRESIDENT, bChERNOR,,?
OR MAYOR, IHE PRESIDENT S EXECUTIVE ORDERS A
IN A VAR ETY OF BOOKS R SETS OF BOOKS) kitLEAlEILIKRILLA_

.h.,ERE t

i 1.1

1 11

1 FEDFRAI . aE
, THE LATTER VOLUMES ALSO CONTAIN THE

EGULATIONS OF THE-AGENCIES). ,

18, JoemBoaK *

^ . A FOABOOK IS A TREATISE OR COMMENTARY OF A PARTICULAR
AREA OF THE LAW CENTERED AROUND A SERIES OF PRACTICAL FORMS,
CHECKLISTS AND GUIDELINES TO BE USED $Y THE PRACTITIONER IN
HIS DAILY PRACTICE, AN ANNOTATED FORMBOOK INCLUDES A LISTING
OF 'CASES. IF ANY, THAT.HAVE' DECIDED THE VALIDITY F, ORt'`A,

OTHERWISE COMMENTED UPON, THLF,Olg N QUESTION, MU ft

-AND FORMS ANNOTATED, IHERE ARE ALSO MANY,SI E

VOLUME SERIES OF FORMS IS AM y UDENCE

VOLUME FORMBOOKS, 'SOMETIMES'CALLED PRACTICE BOOKS 011, NUALS.

' LAVAII..-



. 19. Ea_ossARY

SEE DICTIOX6Y ABOVE.

20. ifoRlisPoK

25 -

A HORNBOOK IS A TREATISE OR COMMENTARY ON THE LAW OF
'PASIVEN SUBJECT, USUALLY CONTAINED IN SINGLE VOLUMES, ELBA,
PRessER ON TORTS.

USUALLY
ON

CONTAINED

21. INDEx
d.

AT THE END OF INDIVIDUAL LAW tOPKS_:..THERE IS USUALLY AN
INDEX COVERING THE TOPICS TREATED IN-THP BOOK. FOR MULTI

VOLUME SUS, THE INDEX IS CALLED THE IYDEX VOLUMES OR GENERAL

INDEX . tIRIS IS ONFORTUN4TELY NOT TRLIZ FOR MANY ADMINISTRA-
IVE'REGUPTIONA.)10113HERgsIS ONE SET OF VOLUMES ENTITLED

111 FGA rpR CAI WHICH CATEGORIZgS MOST WRITINGS

IN. LEGAL PERIODICALS -SEE .1.6Y REVIEW BELOW) ACCORDING TO
AUTHOR AND SUBJECT. AE AUK COMES OUT PERIODICALLY IN
PAMPHLETS WHICH ARE LATER CONSOL=IDATED INTO SOUND VOLUMES.

22. IHIERIIAEE COMPACT

MORE STATES GOVERNI4i6--A P BLEM OP MUTUAL CERii,,E....E.,THE--
' AN INTERSTATE COMPACT/ AN AGREEMENT BETWEEN TWO-OR

SUPERVISION'OF ThE PAROLE= IN OgE STATE 0 HAS -MOVED TO

APOTHER.STATE. HE COMPACT IS PASSED THE ;EGISLATURE OF
°CH gATE AND IS THgREfORE PART OF THE SATE S STATUTES.

EE D ABOVE AND LEG4SLATION BELOW.) LO'(DRESS AUST GIVE

ITS CONSENT TO EVERY COMP. CT. CONGRESSIONAL CONSENT IS

PUBLISHED ,Ili THE FORM OF IEDERAL STATUTES.

231 1.Sti

A LAW IS ANY PUBLIC ORDER OR DECISION THAT IS BINDING

4

.2 7



-267

UPON THOSE TO W4av ;7 IS AD:PE SSEED.
OF LAW:

A trA A ETY

A. CONSTITUTIONA_ L&w ($EE .Tht.,aa=r112. 1.11 Ah:
CwAPTPS ABC-E),

B. STATUTORY LAw (SEE :ODCPOiEAN: STATJTE. BE,000,
C.' RESOLUTIONS (SEE BELOW),
D. DECINIONS (S;E DECISIONS ABWE-W. BELN),
E. REGULATIONS (SEE BELOW);
F. RULES OF COURT AND PRACTICE (SEE 3ELO
G. TREATI (SEE BELOW)4
H. INTERSTATE COMPACTS (SEE:.ASOVE):
I. EXECUTIVE ORDERS (SEE ABOW,
J. LOCAL _LAWS AND ORDINANCES (SEE
K. OPINIONS OF THE ATTORNEY-GENE

2, L BEVIEwS

LAW,REVIEWS ARE TREATISES (SEB:',3ELOW) PRINTED IN PERI-.
t% FORM A PAMPFILETS AND BOUND VOLUMES, E.G. L MANDE-43'LT

. IHE TERM LAW REVIEW IS GENERALLY MEANT TO REFER
TO THE PERIODICALS PREPARED BY.INDIVIDUAL LAW-SCHOOLS, WHILE

' THE TERILLEGAL PERIODICALS REFERS TO A BROADER SPECTRUM OF
PUBLISHERS, E,g., THE JOURNALS OF THE VARIOUS BAR ASSOCIATIONS.

AU BLOW);
SEE BELOW).

25. LEGISLATION

LEGISLATION IS THE LAW El..5SED BY FEDERAL AND STATE
LEGISLATURES AS STATUTES (SEE LODE ABOVE AND STATUTE BELOW)
OR RESOLUTIONS (SEE BELOW). WHEN AN ADMISTRATIVE AGENCY
ISSUES RULES AND REGULATIONS (SEE BELOW), THEY ARE SOMETIMES
CALLED QUASI-LEGULATION.

26. MANUAL

A MANUAL IS A COLLECTION OF FORMS (SEE FORISOOK XaovE),
CHECKLISTS AHD GUIDELIN4S TO THE PRACTITIONgR ON HOW TO
PRACTICE IN A DESIGNATEp AREA OF THE LAW. MANUALS CAN BE
PRINTED OR PUBLISHED. MANY LAd OFFICES PIECE TOGETHER THEIR
OWN MANUAL FOR IN-HOUSE USE. THEY USUALLY CONS ST' OF PRO-
CEDURES FOLLOWED BY TIIEOFICE WITH SAMPLE BRIEFS AND PETI-
TIONS.

27. RECUMEER

1E LEGAL NEWSPAPER 4$ OFTEN C&LED THE DAILY LAW JOURNAL
PREPARED BY A PRIVATE PUBLISHERS. IT COVERS MATTERS OF LOCAL
INTEREST SUCH AS CALENDAR ASSIGNMENT OF JUDGES 'AND CASES,
DECISIONS, EIC.

28. OPINIONS

23
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1

A____NCPINIONIS.THE wRiirEn OR ORAL DECISION OF A E IN

111.---.z.r.1.--
;awl AND R=PORTFP-LAtFS BFLOw . ALSO, THE

ITT-_D STATES ATTORNEY-bENERAL WRITES.OPINIONS AN QUESTIONS
11.---CF LAW PRESENTED TO HIm BY THE AGENCIES OF ME I-EDERAL GOVERNMENT.

iessE OPINIONS ARE PRINTE;. OR PERORTED TP THE VOLUMES CALLED
CPINIONS cF THE ATTORur--v-brii:RA: . I ND I VI DUAL STATES OFTEN HAVE
THEIR ATTORNEYS-SiNERAL WRITE DRINIONS 0% QUESTIONS SUBMITTED BY
STATE AGENCIES. IHESE OPINIONS ARE PRINTED IN VOLUMES OF-THE SAME
NAME.-,_

29.-VORDIVANOP

AN ORDINANCE IS THE LOCAL LEGISLATION OF A CITY 6R

COUNTY
WRITTEN BY THE LOCAL LEGISLATIVE BODY, E.G., LITY COUNCIL,

DOARD CF t:UPERYISORS. URLINANCE: ARE SOMETOES CAL-ED REGULATIONS
AS WELL. THEY ARE PUBLISHED AND SOMETIMES CODIFIED) 14 SEPARATE'
VOLUMES.

30. EQL4112ABIa

A POCKEt-PART IS A PAMPHLET THAT FITS INTO A SPECIALLY DEVISED
'POCKET* AT THE END OF MANY ,BOUND BOOKS (PARTICULARLY CODIFIED
BOOKS) WHICH PROVIDES THE READER WITH mon CURRENT DATA THAN WILL
-BE FOUND THE BODY OF THE BOUND BOOK. tHE PAMPHLETS ARE ALWAYS
PUBLISHED AFTER THE BOUND BOOK.WENT INTO PRINT.

1. ERLYEalgauski'2,2
THE RAMES,OF PRIVATE PUBL,ISHERS OFTEN APPEAR A§ PART OF THE

TITLE OF CERTAIN LAW BOOKS. FOR EXAMPLE, COMMERCE-LLEARINGHOUSE
RUBLISHE.§ MANY LOOSE-LEAF-BOOKS ON SPECIALTY AREAS OF THE.LAW;
fiCKINNEY S I THE PpLisHip COtRANY THAT CODIFIES THE STA
AF aEW YORK STATE; JHEPARD S PRODUCES THEICITATORS (SEE ABOVE),
NEST-NALISHING COMPANY PREPARES MANY DIGESTS (SEE ABOVEA, ETC.

32. RECORD

THE WORD REGARD IS OFTEN F ND AS PART AF THE TITLE OF LAX. BOOKS.
FOR"EAAMPLE, THE LONGRESSIONAL IS A CQLLECTION OF DOCUMENTS
-AND SPEECHES FROM THE AFFAIRS OF ONGRESS. IHE WORD IS ALSO USED
=TO DESIGNATE IHE OFFICIAL TRANSCRIPT OF, A LE,fISLATIVE, ADMINISTRATIVE
OR JUDICIAL PROCEEDING (SEE IRANSCRIPT BELOW/.

33. BEGUtATION

THE WORD REGULATION S PsomARIL/ TO THE RULES PROMULGATED

N
BY ADMI IST

; E
RATIVE AGENCIAND

THES.

I-EDE
CODIFIED IRAL

REGULAN TITHE
LODE OE

ONS ARE FIRS
ERALSHEDTHE RDLIIEE

. IN ADDITION, INDIVIDUAL AGENCIES OFTEN PUBLISH SEPARATE
SETS OF REGULATIONS. ,STATE AGENCY REGULATIONS ARE SOMETIMES PRIM ED

IN A SINGLE SET OF VOLUMES AND CODIFIED IN ANOTHER SET AS WELL.4,1HERE

ARE A HUMBER OF PUBLICATIONS CALLED REPORTERS THAT ARE PRINTED IN

s
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PAMPHLET/LOOSE -LEA= =ORY.,WHiCH KiiEP S-SSOPIERS UP7TO-ATE ON
ADmINISERATIS PES.k.ATIONS (SEE 'rEPOPTEP --t..13MMENTARIES El W)

34. 1'.' -EPO .R7s;

REPORTERS ARE THE BOOKS CONTAINIUS THE OPINIONS OF THE COURTS
(S" Cast ABOVE). . k

-35.PFPoRTER--LOMENIARLEI

JHE WC REPORTER IS ALSO USED TO DESCRIBE A LARGE kr..R,;_7,
OF L9OSE-LEAF TEXTS C SPECIFIC AREAS SF TH.51_4.174 E.6., r
Llt tf,RpoRTRR CR ! LAM F.: POP717 PP SOht :LA 'ESE"

TEXTS GIVE SUBSCRIBERS CURRENT COMMENTARY 9h THE LAW AS WEL AS
THE LATEST CASES, STATUTa AND REGULATIONS OF THE AREA BEING
TREATED. SOME OF THE LOOSE-LEAF REPORTERS ARE LATER PLACED IN
BOUND _

36. REPORT

REPQRT USUALLY REFERS TO THE MATTER BEING PRINTED IN THE-RE-
PORTERS (SEE KEPORTERS --CASES ABOVE).

37. REPLACEgENT VOLUME

MANY OF THE LAN BOOKS ARE UP-DATED REGULARLY WITH NEW LAW. SOME
SETS OF BOOKS ON PARTICULAR AREAS, E.G., .LODE QE FEDERA1 YEGULATIONS
9R Wiscousrh SIAME ARE MADE UP OF NUMEROUS VOLUMES.
LHANGES IN THE LAW MAY REQUIRE TWAT INDIvIDUAL JOLUMES BE THROWN AWAY
AND REPLACED WITH HEw,YDLUMES. 111E LATTER ARE OFTEN CALLED REPLACE-
MENT VOLUMES.

38, RESOUrTIOR

A RESOLUTION IS A DECREE OR ORDER PASSED SY A LEGISLATURE (-7
BY ONE HOUSE OF THE LEGISLATURE) THAT DOES NOT HAVE THE FORCE OF LAW.

30
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IT EXPRESSES 7.4E SENT/MENT OP C THE LEGISLA TORS Oh A
SUB.;ECT OR IT pEALL WITS- MOJSEKEEPINS MATTERS CR INTEREST TC THE
,ESISLATOPS qTRESSIONA- RES0...0TIONS ARE =RIhTEI lh
LONGPFSSION

39. RESTATFMPNT DE Ita La

THE AMERICA% tAx IhSTITLITE IS A% ORSANIZATiON Of LEGAL SCHOLARS
THE IWSTITUrE PERIODICALLY PUBLISHES THE R..ESTATEKENTS- W44ICa ARE
ATTEMPTS TO. CLAR4FY THE ST6TUS 0= j,AW IN CERTAIN AREAS, E.B.,

,P=STAT=M7NT QE aiE La 11E Irais. 1HE RESTATEMENTS ALSO ANALYZE THE
LAW ANL CONTAIIII PRO%O.INCEMENTS a% WHAT THE ASTITUTE THINKS THEAW
SHOULD BE.

40. Lai DE I.,0,A7 rm 2PzrTic

INDIvILUAL ..C.C.VRTS,TsFTEN PUBLIS4 RULES ON THE PROCEDURESTHAT.
LAWYERS GILD PARTIES MUST FOLLOW IN 4Rifisms MATTERS BEFORE
C0JRT. 1HESE Rt...ES OF PRACTICE MAY BE PUBLISHED IN SEPARATE VOLUMLA

OR AS PART G.P THE GENERAL SET OF STAnTORY CODES (SE_ :BO E) IN THE

UURISDICTION.

+OP

41. SFSSION LLWS 4145=2,,Lir 1444s, ACTS LID P=soLy=s)

WHEN A LEGISLATJPE PASSES A LAW, IT IS PRINTED IN THE FORM OF
A $t_IF I.Ah (SEE BELOW). SLIP LAWS ARE THEN PRINTED. IN CHRONOLOGICAL
ORDER IN = .ION LAWS ;SOMETIMES CALLED PUBLIC LAWS', ACTS ANT RE- 4._
SOLVES CR TAT0TES). HESE ARE 300ND VOLUMES DESIENATU BY THE YEAR
THE LAWS WERE PASSED. 41- A LATER DATE L MOST OF THESE SESSIONS LAWS
ARE CODIFIED IN SEPARATE VOLUMES (SEE LODE ABOVE).

42. SLIP DECISI014

WHEN A COURT FIRST ANNOUNCES A PEG -1T IS USUALLY PUBLISHED
IN WHAT IS CALLS P A SLIP DECISION.. IT CONTAINS A SINGLE CASE IN

PAMPHLET, FORM. IHE SLIP DECISIONS ARE tATER-PRINTED IN ADVANCE
SHEETS WHICH in TURN 3.5con BOUND REPORTERS. /

. ./.

43. SLIP -

A StIt LAW IS THE FORM IN -RICH LAWS OF 4.EZISIZTURES ARE FIRST'
PRINTED. THEY MAY BE PRINTED ON SEVERAL PIECES CT _PAPER OR IN
PAMPHLET FORM DEPENDING UPON THE LENGTH OF THE ACT.

V

. -

A STATUTE IS A LAW ENACTED BY A F TSLATURE-PRINTED AS A SLIP

L1W (SEENABOVE) OR AS PART OF A CODE ' =

45. SUPPLEMENT

A SUPPLEMENT IS A TEXT ADDED TO 'MOTHER TEXT TO BRING IT UP TO

DATE. ktXCEPTIOU: 'THERE IS AN ENTIRE SET OF.REPORTERS CALLED THE



.
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5VPPIrmrNT WHICH CONTAINS THE COURT OPINIONS Or THE u.S.
DISTRICT (.OURTS.)

45: TRANSCRIPT

A TRANSCRIPT IS THE OFFICIAL RECORD OF A LEGISLATIVE, ADMINIS-
TRATIyE OR COURT PROCEEDING. IT IS MAINLY COMPRISED OF TH5 NORD-
POR-WORD TESTIMONY C4'MITNESSES AND ARGUMENTS BY ADVOCATgS AND
PRESIDING OFFICERS. LEGISLATIvE TRANSCRIPTS ARE CA TED drARINGS
AND ARE OFTEN PRINTED IN LARGE PAREPaACK VOLUMES. ADMINISTRATIVE
AND COURT TRANSCRIPTS ARE SELDOM PRINTED, +UNLESS INTERESTED PARTIES
ORDER AND PAY FOR TRANSCRIPTIONS FROM THE.STENOG!.APHER AT THE PRO-
CEEDING.

7, TREATISE

A TREATISE IS A BOOK OR PAMPHLET ,OF COMMENTARY ON THE LAM ?,

BY LAW ST ENTSL ,TE4CHF.S, JUDGES (IN THEIR NON-
ACITY ET. (SEE , fnCYC/OPPIA.

XiVAL P PER PlyAT; trk yypov-mps--
S, ;ESTATEMENT OF 71E LAN ABOVE) . -

48. }TREATY

A ter IS AN AGREEMENT ENTERED 'INTO BY TWO OR MORE NATIONS,

D'Ha' PH ASREMSKTS
IREATI S ARE FOUND TN A NUMBER OF BOOKS, E.G. U.S. TREATIES Mk

32
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CHAPTER FOUR

TATIONS

A CITATION IS DESCRIPTIVE DATA A3O5T A LAW BOOK OR ABOUT
AS ITEM WITHIN A LAW BOOK. A CITATION WILL USUALLY INCLUDE THE
,FOLLOWING INFORNATION:

HE NAME O
. fl, HE AUTHOR OR EDITORS.

F THE ITEM.

C HE BOOK WHERE THE I IS FOUND (IF THE CITATION IS
JNOT TO THE NOOK ALONE .

D) Drm ER BOOKS eERE THE SAME

E)
tARALLEL CITE).

E) IHE VOLUME NUMBER OF THESE
MULTI-VOLUME SET).

F tHE PAGE ON WHICH THE ITEM
6 _HE DATE ON WHICH THE BOOK
H MISCELLANEOUS-DATA. ..

1. CITATIONS Ipt TpExTrsEs, PORRE06KS. EIL.. 1

EXAMPLE: Clark, H. The Law of Oodestic Relations in the United
EIietigniY68)

.

THE AUTHOR OF THE BOOK IS HOMER (ABBREVIATED RH') CLARK. THE LAST

NAME-JSPPLACED FIRST. THE COMPLETE-NAME OF THE BOOK IS THEN GIVEN
tyg ERLINEDVI. FINALLY

E

THE DATE WSEII THE BOOK WAS Lai PUBLISHED
IS PRODED AT.TH END.

IF THIS TREATISE CONTAINED MORE THAN ONE VOLUME, THEN THE VOLUME
THAT YOU ARE REFERRING TO WOULD BE PLACED AFTER THE TITLE OF THE BOOK.

SUPPOSE THAT '(CU WANTED TO CLTE NOT THE ENTIRE BOOK, BUT A SECT -b

OR CHAPTER WIIOIN THE pooic .

'

EXAMPLE: Clark, H., 'The Snit to Ahnul,' The Law of Domestic Relation

ins the United States,II9=WI TI968 ."--

ITT CAN BE FOUND (CALLED A

1E0rIB IF THEY ARE PART OF

EGIHS IN THE BOOK.
OR ITEM WAS PUBLISHED.

THE SECTION OR-CHAP:TER ;IOULD BE PLACED IN WOTATION MARKS
OW BEFORE THE NAME T4 ENTIRE.BOOKh THE PAGE NUMBERSTAW
WHERE THE SECTION ON "!HE SUIT TO ANNUL IS FOUND, IS PLACED AFTER
THE TITLE OF THE ENTIRE BOOK.

2. CITATIONS 14 Lex Reuretsi

EXAMPLE: Freed, R., 'Computers and the Work of Lawyers,'. 76 Case and

Comment 46 (1971).

33
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TEE TITLE'OF THE ARTICLE 11 THE LAW BEVIEW OR PERIODICAL IS e pa
In QUOTES AFTER THE AUTHOR S NAME. 1+ISN THE VOLUME NUPSEP.,(/

OF THE LAX REVIEW og PER;OD1CAL ITSELF. IRO ALLy, THE NAME IS
WHICH CONTAINS THE ARTICLE, IS GIVEN IMMEDIATELY BEFORE-THE NAME

ABBREVIATED, E.G., IALE Lha IMME.I. IS YI3E .J..) AFTER THE NAME
OF THE REVIEW OR PERIODICAL THERE IS THE PAGE NUMBER ON WHICH
THE ARTICLE BEGINS.

SOMETIMES IN.Lp STUDENT i9ITINT,-THERE /0 iv* OE
THE AUTHOR GIVEN. IN SUCH.INS4NCES, THE WORDS ROTE OR -LOMMENT°
ARE USED IN PLACE OF THE AUTHOR'S NAME.

3. CITATIONS IQ STATUTES

STATUTES ARE OFTEN CITED IN A NUMBER OF DIFFERENT WAYS. TEE
RESEARCHER MUST EXAWNE THE

STA

STRUCTURE OF THE CODE OF STATUTES

TER tIGHT
THAT HE IS USION

KEADNG

IN ORDER
ING

TO
TUTORY
mow m

LAC)" .

ow T9 CITE IT. SEE IMES.
WAF

EXA/TLE: 28 V,S.C.A. A1V,o (1968).

Tmis CITATION was-Trios 100 9f,TITLE 28 -61, THE UNITED STATES
CODE ANN .) IR THE VIUNS pITION 9F THE COW. UCC6SIO#ALLY,
YOU WILL FIND THE NAME OF THE_STAIUTE U.fisa INTERNAL REVENUE LADE?
PLACED BEFORE I LE NUMBER. IHE NAME OF THE BOOK IS ALWAYS
ABBREVIATED. IS NOT C BY VOLUME NUMBER, BUT BY TITLE
HUGER BECAUSE THIS IS HOW ' IS ORGANIZED.

SOMETIMES YOU WILL'FIND PARALLEL CITATIONS WITH,TEE CODE
CITATION. BEFORE THE STATUTE HAS CODIFIED, FOR EXAMPLE, IT MAY
HAVE BEEN PRINTED AS A SESSION LAW. 1HE SESSION LAW CITE MAY ALSO
BE GIVEN. 4 ,

EXAMPLE: D.C. Code f 12-101 (1967)
.;

.

THE DISIRIC1.2t COLUMBIA (Dii.)0i0DE JS ORGANIZED BY SECTION NUMBERS
ONLY. IHE 1Z. W I THE -1 NUMBER DOES REFER TO A TITLE,
BUT. UNLIKE THE THIS TITLE NUMBER IS NOT PLACED BEFORE THE
NAME OF THE CODE;T IS PART OF,THE SECTION NUMBER.

4. CITATIONS IQ CASES

THE NAME OF THE CASE IS UNDERLINED (OR FOUND IN ITALICS).

EXAMPLES: inith v. Jones: People v. Thomas: United States v.
Dow CheniCir-do.; In re Edgeworth etc.

HEN PRIVATE INDIVIDUALS ARE INVQLVED, THEN LAST E iS USED.

ltYE.G., LALIFORNIA) IN A EASE CIT6TION, THE CAS WII.11. BE ON A
ORMAL WHEN YOUsFIND THE WORD rEOPIF OR THE It OF A STATE

CRIMINAL MATTER. 'IN RE HEARS IN THE MATT OF. -
.

i

EXAMPLE: In re Gault, 387 U.5.1,87'S.Ct. 1428, 18 L. Ed.2d 527 (1967).
,

4-
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CITATION F IT HAS BEEN puBus F YET) AND THE PARALLEL UNOFFICIA
THE NAME OF THE CASE YOU WIp.-Fluo THE OFFICIAL

BITATIONS
(IF THERE ARE UNOFFft L EDITIONS OF THE COURTS OPINION .

EFORE THE DATE, YOU WILL FIND TH NAME OF THE COURT WHICH DECIDED
THE CASE I.E IT S NOT OTHERWISE CLEF E THE CITATION WHAT AX1URT
WAS itivoLmEp. HERE THi ABBREVIATIONPU. TELLS RESEARCHER-
THAT THE U.S. SUPREME COURT DECIDED DI HEREFO =, THERE

.PLESIS NO REED TO MENTION THE COURTS NAME SE ORE THE DATE. SEE
gBLow OF CITATIONS WHERE THE NAME OF Tia MUST_BE MENTIONED.
IHE OFFICIAL CIT4IION 0 THIS E IS 5S7 U.S 1. IHE OP1MIQN IS
FOUND IN VOLUME SW .OF tABRREVIATED tipb.). THE
OPINION BEGINS ON PAGE OR E keril1EME LOURTRE,ARE
TWO MNIFFICIAL REPORTERk: HE SUPREME RT REURTgR lb.LI.) AND
THE !Lb. PREME COURT KEPORTS L&WYERS LT1ON tL. tD.)% IHE THREE
REPORTERS ONE OFFICIAL AND TWO UNOFFICAL) ALL CONTAIN THE SAME
CASES, EU THEY ARE Foutip DIFFERENT VOOMES AND OH DIfFE13ENT
PAGES. t1HE '2d' AFTER L. LD. REFERS TO SECOND SERIES. AFTER
A CERTAIN NUMBER OF VOLUMES Of REPORTERS HXVE BEEN PUBLISHgD, THE
PUBLISHERS MAY DECIDE TO START A SECOND OR THIRD SERIES. IHIS SIMPLY
MEANS THAT SWING WITH THE NEW SERIES, THE VOLUME NUMBERS BEGIN
WITH °1 AGAIN.) -

EXAMPLES; Luna v. Star of India, 355 P.,Supp., 59 (S.D. Cal. 19731.
DtItea-States V. Sonia, 475 P.2d 872 (2mrcir. 1973).

IN BOTH OF THESE CITATIONS THERE IS A HEED TO.STATE THE COURT THAT
DECIDED THE OPINION BECAUSE THIS DATA WOULD NOT OTHERWISE BE KNOWN
;IMPLY By LOOKING AT THE REST F THE CITATION. "F. supp." tigAlq

FEDERAL JUPPIEMENT. IT CONTAINS_OPI IONS-0F THE NUMEROUS U.b. DISTRICT
RT THROUGHQUT THE COUNTRY. THE CASE WA DECIDED IN

.S. DISTRICT LOURT IN THE SOUTHERN ISTRICT OF LA6IFORNIA. THIS IS
6BBREV.IATEQ As S.D. cal. Itt THE SECOND CITATION, P.2d' MEANS rg.DERAL,
REPORTER SECOND SERIES. T CONTAINS OPINIOMS OF THE SEVERAL_U.b. 1

CiRCUITQURIS THROUQHQUT THE COUNIRY. IUE CaSE WAS DECIDED
BY-THE U.b. LIRCUIT LOURT FOR THE bECOND LIRCUIT. IHIS IS ABBRE-
VIATED AS 2ndCir.

FOR STATE COURT OPINIONS, THERE WILL BE NO.NEED TO GIVE TIE
NAME OF THE COURT WHEN THE COURT IS THE HIGHEST COURT OF THE STATE.
As A RULE OF THUMB, IF YOU DO NOT SEE A COURT ABBREVIATION,BEF9RE
THE DATE, YOU WII KNOW THAT THE CASE WAS DECIDED BY THE STATE S
HIGHEST OR SUPREME COURT. IF A LOWER'STATE COURT HAS WRITTEN AN
OPINION, ITS ABBREVIATION WILL USUALLY BE FOUND BEFORE THE DATE.

33
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CHAPTER FIVE

COMPONENTS OF A LAX BOOK

LAW BOOKS HAVE A DEFIIKABLi STYLE AND FORMAT. I BE SURE,
SOKA TEXTS THAT ARE TOTALLY UNIQUE, EL:a SHEP

prATtoNS. IN THE MAIN, HOWEVER, THERE IS A PATTERN TO THE TEXTS. '

HE FOLLOWING IS A LIST OF ITEMS THAT ARE CONTAINED IW MANY Of THEM.

is Dursro-i covFik, *.

--

tOOKING AT THg OUTSIDE covgR, you'WILL FIND THE'TITLE OF THE
400K, THE'AUTHOR(S) OR EDITOR(S), THE NAME OF THE PUBLISHER

OF

AT THE ),, THE EDITION OF THE BOOK tIF MORE THAN ONE
EDITION HAS BEEV ORNTED)

BOTTOM
AND THE VOLUME (IF THE BOOK IS PART

E-
OF A

-SERIES OF BOOKS). ITROM A GLANCE AT THE OUTSIDE COVER, THE R
SEARCHER SHOULD ASK HIMSELF A NUMBER OF IMPORTANT QUESTIONS:

A) IS IT A BOOK QE LAW (WRITTEN PRIMARILY BY A COURT, A
cEGISLATURE OR AN ADMINISTRATOR/ OR IS IT A BOOK tgour THE. LAW

(WRITTEN-BY A SCHOLAR WHO IS COMMENTING ON THE LAW'

B) IS THIS BOOK STILL OPERATIVE? LOOK AT THE BOOKS ON THE
;Hai IN TH AREA WHERE YOU FOUND THE BOOK THAT YOU ARE EXAMINING.
IS THERE A VoiuME FOR YOUR BOOK( ,TS THERE A LATER
EDITION OF THE BOOK.

2. PUBLISHER'S PAGE

THUMBING THROUGH THE FIRST FEW PAGES Of THE BOOK,
FIND A PAGE OR PAGES ABOUT THE PUBLISHER. IT MAY LIST
BOOKS PUBLISHED-BY THE SAME COMPANY PLUS (IN CASEBOOKS
A LIST OF NAMES OF !Ad PROFESSORS ON THE EDITORIAL BO

PUBLISHING. COMPANY. (HE BEARD ADVISES THE COMPANY ON
TAINING TO'LAW TEXTS.

Yi WILL OFTEN 41
ER LAW' .;*

Nb HORNBOOKS`)
OF THE :

TTER PER- -

.3. TITIF EAEE

THE TITLE PAGE REPEAIs MOST or THE INFORMATION CONTAINED ON .

THE OUTSIDE HARD COVER. UN THE TITLE PAGE, OR IMMEDIATELY BEHIND
THE TITLE PaGE, THERE IS TgE COPYRIGHT MARK WITH A DATE OR A SERIES

OF'DATES. THE MOSTREOENT AIE LISTED INDICATES THE TIMELWESS OF

TRAY
THE MATERIAL IN THE VOLUME. bIVEN THE GREAT FLUX IN THE LAW, IT
IS VERY IMPORTANT TO p INE HOW OLD THE TEXT IS. bENERALLY

SPEAKING_A BOOK BEGINS ,0 BECOME DATED AFTER THE FIRST FOUR OR FIVE

YEARS. THE FURTHER-YOU/GO BACK, THE MORE OUT OF DATE AND USELESS -

THE BOOK IS. ,.. - _
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NOTE THAT THE BOOK HAS A POCKET-PART (-SEE BELOW) IT HAS
BEEN UPDATED TO THE DATE ON THE POCKET-PART.

C.v.yrIgie WA 29n. Int Ink 19E4, IDES, 1995, 19E7,
Ink ,2959, USD. 19a. 11+'.2, 1102

TEE LAwrEas cO-OFERATITE rujusELNG COMPANT

!Copp. M. 1954

=7
TEE LAWYERS CO-OMMAIM PLMLISELKG coxivecr

THIS DATA ON THE TITI,E PAGE INDICATES THAT THE MATERIAL IN THE BOOK
IS cumwrip TO

4. AUTHENTICITY PAGE

BOOKS STATgTES CAS OFTE4 HAVE A PRE -

fARED BY THE
CO

bECRETARY
NTAINING AND

OF STATE OR THE !EX JUDSE=OF IRE
PAGE

cOURT
INDICATING THAT THE MATERIALS IN THE BOOK ARE AUTHENTIC. IHESE ;

ARE USUALLY OFFICIAL EDITIONS OF THE MATERIAL. OF COURSE, A BOOK
THAT DOES NOT HAVE SUCH A PASS IS NOT TO BE CONSIDERED FRAUDULENT.,
UNOFFICIAL EDITIONS PREPARED BY PRIVATE PUBUSHERS.HAVE USUALLY

IACHIEVED GREAT RESPECTABILITY AND ARE USED REGULARLY. N SOME
INST.HCES, COURTS AND LEGISLATURES HAVE ADOPTED THE PRIVATE PUBLI-
SHER S EDITIONS AS THE OFFICIAL EDITION FOR THE JURISDICTION AND
SO INDICATE ON THE AUTHENTICITY PAGE.

.5v Dazz azt of 2 cc.

Ojtar

In purstiSan-ce of the authority vested in
me, by section. 70-b of the Public Officers
Laso,l, John P. Lomerma, Secretary of State,

fy That the copies Of ifte taws -

cora/a:fled set this volume are corm:: trans
scripts of the test of the original laws; and in
accordance with such section are entitle&
be read in evidence.

G:rolt sneer ley lood ola 1144,

scat of ofx t of Ike Drfr=tottoi
of Slat, :a ar Ctly of AThoory,
flu, 23rd day .f /sty, /W.

4.

8' 7
gb:3:Grixr=7"-STATZ
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S. FORWARD oa EREEALE Da FxPIANATION

UNDER SUCH HEADINGS, THE READER6SL FIND SOME BASIC INFOR-
,7

HATTON ABOUT THE BOOK, PARTICULARLY GUIDANCE ON HOW THE BOOK WAS
*PUT TOGETHER AND HOW TO USE IT.

_ 6. SUMMA AY TARLF QE CONTENTS

ON ONE OR fko PAGES, THE READER CAN FIND THE BASIC TOPICS
TREATED IN THE BOOK.

7. DETAILEDTABIF QE CONTENTS '

THE DETAILED TOLE CAN BE VERY EXTENSIVE. THE ?AJOR HEADINGS
OF THE SUMMARY TAg g ARg REPEATED PLUS DETAILED SUB-HEADINGS AnD
SOrSUB-HEADINGS, THIS TABLE IS OFTEN USED BY RESEARCHERS TO "'

DETERMINE WI1ERE,; IF AT ALL, THEY WILL FIND WHAT TUEY ARE AFTER IN
THE BOOK. AT-IS OFTEN A SUBSTITUTE FOR AN INDEX (SEE.BELOW).

- 8. TABI F CASES ,

THE TEXT MAY LIST, ALPHABETICALLY, EVERY CASE LISTED OR REFERRED
TO IN THE TEXT WITH THE PAGgiS) WHERE THE CASE IS FOUND. ,

9. ,SUMmARY'DEIIFADHoTEs

IFTHE VOLUME CONTAINS UNOFFICIAL REPORTS OF CASES, THERE IS
USUALLY A NUMBER Of PAGES WITH eLISTINGOF'MAJOR HEADNOTES DRAWN
FROM THOSE CASES,

10.: IA4LE 2t STATUTES

THE TEXT MAY LIST EVERY ST TUTETREATED OR REFERRRED TO IN THE
TEXT, PLUS THE PAGE NUMBERS,In BOOK WHERE THEY APPEAR'. THIS

TABLE IS SOMETIMES FOUND AT THE END OF THE
sr

r

11. IIII-J111RBREvIATIONs

THE ABBRivLATION LIST 0 CRITICAL AND THE R ER WHO IS NEW
TO LAW BOOKS SHOULD CHECK THIS LIST IMMEDIATELY. IT MAY BE THE

OULTY PLACE IN THE -BOOK WHERE THE IN THE BODY OF

THE TEXT ARE SPELLED our, In SHEEMILS lATAT FOR EXAMPLE, THE
FOLLOWING ABBREVIATIONS ARE FOUND IN THE FIRST FEW PAGES OF THEIR

BOUND vOLUtIES AND MOST pF THEIR PAMPHLETS (FOR MORE ON "SHEPARDIZING,-

.stE INFRA CHAPTER FOURTEEN):

'8."
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/Binary of Cr.re
a Cs IlrznelD
et ,roeeeedczae.

D dtinemed)
atodine.

r retersrl
s same case

)
4wsp.rw.6eG!

Treatment of Case.
ccriticisr0

tdiatIncethed,

4140.1.1me,

f (Le:Mowed/
h tharrsorlseD

trsaowelT °Aeon/

o threrreedi
p tparalleD

cciDegioneo

Saxe atrawd rppwa
Dife-re case :roc acme cited tee arienx oat of =De sauce
cotter er irannerke eotheeed therewith
Axos1 fm= craw 4:a.we dir=lamwd
Sac. use ino^-5ed on appeal
Sae vamp rererred on, appeal
haw* CrA is ease cited 1a rec editions pareeheies are
nod to denote a parallel refectee to the max cam
Sthe-itzr-ion for cor=er oesdtra

el

fonntinos of decision or reirer`el is teed case aide:bed for
ressons given.
Case a2 by dMeread either la !as, of fact from use earl fx
reasons Oren.
Ratement of 1=-Ate2 of decision in cited cue list sperelf a na
steetsect of the tam
Cited as controWnd.
a.pperent inconetteoey explained and shown not to exist.
Citation to glaiwattni opinion.

'Retool to enteral deci.:1= of cited ccae beyand *anise tames
iseoleed
Befog 12 cited ease raidy oterraled
attic cue ir eaM.s.*. awe of on all fees arra cited cast
ro;tisges"s

Leta
or rearoni. Dieted ease 4701.5:00.-

STATUTORY HISTORY TABLE'

SOMETIMES THERE IS A LONG OR SkoRTABLE WHICH WILL LIST EVERY
STATUTE CITED IN THE BOOK AND INDICATE WHETHER IT HAS BEEN REPEALED
QR WHETHER THERE IS A NEW SECTION NIMBER AND TITLE uliR THE STATUTE..
LHE LEGI§LATURE MAY SAVE CHNIGED NE ENTIRE NAME QF THE tTATUTORY
CHAPTER lEAILL, FROM FRISON LAW TO LORRECTIONS LAW) AND RENUMBERED
ALL OF THE SECTIONS. 'WITHOUT THIS TABLE, THE BECOME
LOST. IN.IHLFOLLOWING EXAMPLE,AOTE THAT FOMER FRItON
ECTIONS 10-20 ARE NOW FOUND IN LORRECTIQN LAWSECTIONS -610,
Mg RESEARCHER MAY FIND A CITATION TO A FRISON LAW SE ION A
ROOK WHItH WAS BIBLISHED BEFORf THE stArE PANGEDTO CORRECTION
LAW SECTIONS. WHEN HE,GOES TO LOOK UP HIS FRISON LAW SECTION, HE..
Y BE LOST PNLESS HE HAS Q WAY TO TRANSLATE HIS SECTION INTO A
RRECTIOWS LAW SECTION.- IHE HISTORY TABLE IS ONE WAY TO DO IT..

TABLE OF PRISON LAW SECTIONS
Kbenoem the turnibotsoo of to rootion; of me fanner Pidgeon Law beWert prior to the oxenl aecocinent lex L.12/23. a 243. which are rieltalord

w2y.117 or fn part in the Correction Law. or atilt hare been oxitted or repeakci.

;WPM'

Prises Law
Sactios

1

2"..

11 . .
22 1. VAS?. c L2
22 1.1220. c ,

SO-D) .

52

FT
70
71
72

Garrard... Law
AectSsa

1

4:40-410
Dept:sled

r.11
C12

C12-r.?..2

40-'40
Ettiwakt1

52
70

Daittled
71

39
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.13. goi a IBE IEXI
etAF THE TEXT IS A REPORTER THEN THE BODY QF IT WILL CONTAIN CASE

AFTER CASE ARRANGED IN NO PARTICULAR QRDER. SOME BOOKS, HOWEVER,
DO HAVE A PATTERN OR ORDER TO THEM. THIS IS ESPECIALLY TRUE Cf
6GENCY REGULATIONS OR OF STATUTES THAT GOVERN THE CONDuCT OF AGENCIES..
IHEOWDER IS SOMEWHAT CHRONOLOGICAL IN THAT IT BEGINS wITH THE BIRTH

*OF INF AGENCY, HOW IT IS SET UP AND HOW IT EXECUTES ITS RESPOVSI-
BILITIES -FROM BEGINNING TO END, WHEN REFERRING TO THE PUBLIC S
CONTACT WITH THE AGENCY, THE PATTERN IS OFTEN AS FOLLOWS: FIRST
MERE ARE SECTIONS ON HOW CITIZENS4APPLY FOR THE BENEFITS OR

_ SERVICES OF THE AGENCY. THEN THERE ARE SECTIONS ON HOW THE CITIZEN
MAINTAINS HIS SERVICES. HEN THERE ARE SECTIONS ON HOW SERVICES
ARE intilliAlEil. THIS LATTER WILL INVOLVE THE GROUND RULES FOR
TERMINATION IN THE AGENCY ITSELF WITH X DESCRIPTION OF HOW, IF AT
ALL, CONFLICTS WITH THE AGENCY GET INTO COURT. VERY OFTEN THE BOOK
WILL HAVE A NUMBER. OF MAJOR DIVISIONS, EACH ONE OF WHICH WILL HAVE
4.1T; OWN CHRONOLOGICAL SEQUENik 7-

NOTE THAT WHILE IT MAY BE HELPFUL TOTHINK OF THE BOOKS IP
THIS CHRONOLOGICAL SE9UENCE, ONE MUST BE VERY CAREFUL NOT TZ BE
CAUGHT OFF BALANCE. SOMETIMES THERE IS NO SEQUENCE TO BOOKS AT

ALL. rARTS OF A BOOK MAY BE CHRONOLOGICAL, wylLE OTHER PARTS OF
WE SAME BOOK MAY BE HAPHAZARD,

THE FUNDAMENTAL CHARACTERISTIC OF THE BODY OP MOST TEXTS IS
THAT THEY ARE ARRANGED ACCORDING TO DIVISIONS, SUB' DIVISIONS,
CHAPTEOS, SUB-CHAPTERS, PARTS, SUB-PARTS, AECT/ONSA SUB -IECTIONS,
ETC. tvERYINom.ls USUALLY NUMBERED AND SUB-NUMBERED. IHE READER
SHOULD THUMB TSROUGH THE ENTIRE BOOK TO GET A FEEL FOR THE
NUMBERING AND CLASSIFICATION SYSTEM USED BY THE AUTHOR OREDUOR.

14. FOOTNOTES

. FOOTNOTES PLAY A VERY IMPO TANI PART IN LAW-BOOKS; LAWYERS
PLACE GREAEMPHASIS ON THEM. FOOTNOTES ARE OFTEN USED TO4GIVE
THE READER EXTENSIVE CITATIONS TO CASES AND CROSS-REFERENCES.

15. POCKET-PARTS '-..

A UNIQUE AUD:INDISPENSABLE FEATURE OF-MANY LAW BOOKS ARE THE
POCKET-PARTS. tHEY ARE ADDITIONS TO TH§ TEXT ELACED AT THE VERY

END OF THE TEXT IN A SPECIALLY DEVISED POCKET- BUILT INTO THE

INSIDE OS THE REAR COVER, IHE POCKET-PARTS WERE PUBLISHED AFTER
THE BOOK4(L1S PRINTED AND ARE DESIGNED TO BRING THE BOOK UP TO DATE

WITH THE LATEST DEVELOPMENTS IN THE FIELD COVERED BAY THE BOOK.

OF COURSE,TOCKET4ARTS CAN GROW OUT OE DATE'ALSO. NORMALLY THEY

il'ARE REPLACED EVERY ONE OR TWO YEARS. THE DATE OF THE POCKET-PART
.`MUST BE CHECKED TO SEE WHAT PERIOD IT COVERS. UN'THE FRONT COVER

;..OF THE POCKET-PART, BOOKLET; RE WILL Bg LARGE LETTERING TELLING
THE RESEARcHER.WHAT PERIOD I ERED. HENCE IF THE TITLE PAGE

(SEE ABOVE) INDItATES THAT EDITION OF THE BOOK WAS PUB-

II
-*

4 I,
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13. BODY QE ;HE\TEXT
I,.

AFTER CASE ARRANGED IN NO PA TICULAR QDER. SOME BOOKS, HOWEVER,
IF THE TEXT IS A REPORT THEN THE BODY OF IT WILL CONTAIN CASE

DO HAVE A PATTERN OR ORDER TO THEM. IRIS IS ESPECIALLY TRUE OF
AGENtY RE,GULATIONS OR OF STATUTES THAT GOVERN THE CONDUCT OF AGENCIES'.
IHEjDRDER IS SOMEWHAT CHRONOLOGICAL IN THAT IT BEGINS WITH *THE BIRTH
OF'11* AGENCY, HOW IT IS SET UP AND HOW IT EXECUTES ITS RESPONSI-
BILITIES FROM BEGINNING TO END. WHEN REFERRING TO THE PUBLIC'S
CONTACT WITH THE AGENCY, THE PATORN IS OFTEN AS FOLLOWS; rIRST
THERE ARE SECTIONS ON HOW CITIZENS APPLY FOR THE BENEFITS OR
SERVICES OF THE AGENCY. THEN THERE ARE. SECTIONS ON HOW THE CITIZEN
MAINTAINS HIS SERVICES. HEN THERE ARE SECTIONS ON HOW SERVICES
ARE TERMINATED, THIS LATTER WILL INVOLVE THE GROUND RULES FOR
TERMINATION IN THE AGENCY ITSELF WITH A DESCRIPTION OF HOW, IF AT

° ALL. CONFLICTS WITH THE AGENCY GET INTO COURT. VERY OFTEN THE BOOK
WILL HAVE A NUMBER 'OF MAJOR DIVISIONS, EACH ONE OF WHICH WILL HAVE
OTS OWN CHRONOLOGICAL SEQUIN('.. k

1Ke.
NOTE THAT WHILE IT MAY HE HELPFUL TO THINK OF THE BOOKS IN

THIS CHRONOLOGICAL SEQUENCE, ONE MUST BE VERY CAREFUL NOT T'..) BE
CAUGHT OFF BALANCE. SOMETIMES THERE, IS NO SEQUENCE TO BOOKS AT
ALL. PARTS OF A BOOK MAY BE CHRONOLOGICAL; WHILE OTHER PARTS OF
THE SAME BOOK MAX BE HAPHAZARD.

THE FUNDAMENTAL CHARACTERISTIC OF THE BODY OF MOST TEXTS IS
THAT THEY ARE ARRANGED ACCORDING TO DIVISION'S, SUB-DIVISIONS,
CHAPTERS, SUB-CHAPTERS, PARTS, SUB-PABIA,,AgTious,. -'*
ETC. ,LVERYTHINQ. IS USUALLY NUMBERED AND SUB-NUMBERED. IHE READER

40-4SHOULD'THUMB THROUGH THE ENTIRE BOOK TO GET A FEEL FOR THE
NUMBERING AND CLASSIFICATION SYSTEM USED BY THE AUTHOR OR EDITOR.

14. FOOTNOTES

FOOTNOTES PLAY A VERY IMPORTANT PART IN LAW BOOKS; LAWYERS
PLACE GREAT EMPHASIS ON THEM, FOOTNOTES ARE OFTEN USED TO GIVE
THE READER EXTENSIVE CITATIONS TO CASES AND CROSS-REFERENCES.

15. POCKET -PARTS

A UNIQUE AND INDISPENSABLE FEATURE OF MANY LAW BOOKS ARE THE
POCKET-PARTS. .THEY ARE ADDITIONS TO TI1 TEXT PLACED AT THE VERY.
END OF THE TEXT IN A SPECIAJ,LY DEVISED POCKET' BUILT INTO THE

INSIDE OF THE REAR COVER. IHE POCKET-PARTS WERE PUBLISHED AFTER
THE BOOK WAS PRINTED AND ARE DESIGNED TO BRING THE BOOK UP TO DATE

WITH THE LATEST DEVELOPMENTS IN THE FIELD COVERED BY -THE BOOK.

UF COURSE "POCKET -PARTS CAN GROW OUT.0 DATE ALSO. NORMALLY THEY

ARE REPLACED EVERY ONE OR TWO YEARS, IHE DATE QF THE POCKET-PART
MUST BE CHECKED TO SEE WHAT PERIOD IT COVERS. UN'THE FRONT COVER

OF THE POCKET7PART BOOKLET THERE WILL g LARGE LETTERING

THE RESEARcHER,WHAT RIOD IS . HENCE

(SEE ABOVE) INDICATES
PE

THAT

,

THE LAST
COVERED EDITBION OF

IF
THE

THE
BOOK

TITLE
WAS

PAGE
PUBTELLING

-4 0
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LISHED IN 197C AND THE FRONT PASE OF THE POCKET-PARSAYS 'FOR USE
paRING 197D 1972, THE RESEARCHER CAN ASSUME r4ALTHE gTNIRE BOOK
CONTAINS THE ,LATEST PIATERIAL UP TO THE EN OF '912. (fore THAT
CASE REPORTERS NEVER HAVE POCKET-PARTS. USES PUBLISHED SUBSEQUENT
TO THE DATE OF- THE vOLUME YOU ARE EXAMINING ARE ALWAYS TO BE FOUND
IN SbIP DECISIONS'AND ADVANCE StiSeS I.PA.m.PWLETS1 WHICH ARE LATER
COXSOLIDATED INTO BOUND VOLUMES).

UoRmAL0, THE ORGANIZITIC1F THf POCKET-PART EXACTLY PARALLELS
THE ORGANIZATION OF THE MAIN TEXT. To FIND QUT IF THERE HAS BEM ;
ANYTHING FEW IN THE AREACON'ERED BY CHAPTER /, PART 2, sEcljon /114,
2F THE MAIN TEXT- FOR EXAMPLE, THE READER GOES TO CHAPTER 1, PART
b, SECTION 7IA Of THE POCKET-PART. IF NOTHING IS FOUND TI3ERE, THEN
IN THE OPINION OF THE AUTHOR, NOTHING NfW HAS HAPPENED. IF CHANGES
,FOR AptiTioks HAVE" OCCURRED, THEY WILL BE FOUND THERE.

16gen.APPEND! X

TEE TEXT MAY INCLUDE OE OR MORE APPENDICES -.THESE COULD BE
ON ANY NUMBER OF TOPitt. HORMALLY, THEY WILL INCLUDE TABLES,
CHAPTS DR TOE MIRE. TEXT OF STATUTES OR REGULATIONS, PORTIONS OF
WHICH WERE DISCUSSED IN THE BODY OF -THE BOOK.

17. DLOSSARY-DICTIONARY

iHE BOOK MAY INCLUDE A SELECTED NUMBER OF WORDS USED IN THE
$ODY OX THE TEXT AND DEFINED.ItI THE GLOSSARY. '

18. BIBLIOGRAPHY

A BRIEF OR EXTENDED BIBLIOGRAPMY OF THE FIELD COVERED BY THE
BOOK MY HE INCLUDED 'AT THE END OF EACH CHAPTER OR AT THE END OF
THE BOOK.

19. IBEX -SEECIEIC

. INDEX IS A CRITICAL PART OF THE BOOK, - UNFORTUNATELY.,
BOOKS EITHER_BAYE BZULDBX DA. SLOPY JOB Of INDEXING' (E.G. t.'`I-k
',ANY STS OF ADMINISTRARNT.:NESv...ATIONS AHD LOOSE-LEAF SERVICES-
FALL INTO THIS CAYE.A.49). we INDEX IS ARRANGED ALPH4BUICALLY
AND SHOU,D REFER THE RtADER EITHER TO THE PAGE NUMBER(S) OR THE
44Mtn 'CUP.BERLS) WHERE THE ITEM IS TREATED IN THE BODY OF THE
TEXT.

.

THE SPECIFIC INDEX IS AT THE BACK OF THE BOOK. If THE BOOR
HAS TWO OR THREE VOLUMES, THE INDEX MAY BE Al' THE END OF THE LAST
VOLUME.

0 20. EfNERAI igUng-Ao-

IF THERE ARE A LARGE NUMBER OF VOLUMES, OF WHICH YOUR BOOK IS

4i



43

ON= VOLUME, THERE IS OFTEhaA SEPARATE SERIES OF VOLUMES CALLED

INDEX, OR °GENEkAL THIS' tROADER INDEX COVERS EVERY
VOLUME IN THE SERIES. IHE SPECIFIC 'INDEX TO THE WIVIDJAL VOLUMES
ARE CONSOLIDATED WITHIN THE GENERAL INDEX.

4r,vA.:,/OR EXCEPTIONS-TO WIAT HAS BEgN SAID AaOUT THE SPECIFIC
AND GENERAL INDEX ARE.CASE REPORTS. IHE REPORTERS HAVE NO INDEX
AT

I

.42

we..1.
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CHAPTER SIX

FINDING kwaisurry IN THE LAW .

WITH SOME PRACTICE, YOU SHOULD SOON BEGIN LOOKING AT TH
WRITTEN WORD WITH WHAT MIGHT BE A TOTAL4Y NEW SET OF EYES. THE
GOOD RESEARCHER IS A CHRONIC SKEPTIC. HE TAKES NOTHING AT FACE
yALUE. WITHIN BOUNDS OF REASON, HE SEES AMBIGUITY EVERYWHERE.
JUPPOSE THAT YOU ARE EXAMINING THE FOLLOWING STATUTE:

Tarot:fa alcoholic. m .irii7Ferson uho, in consegice;:ce of
prolonged eacessi ;its developed a diagnosab:e
bodily disease =A al disorder.

THIS IS ALL THAT THE STATUTE SAYS. THERE ARE NO CASES REPORTED
INTERPRETING THUS SECTION. WHAT AMBIGUITY, IF ANY, DO YOU SEE IN
THIS SECII WHAT ARE SOME OF THE QUESTIONS THAT YOU COULD'ASK
ABOUT IT? JEVERAC ARE.SUGGESTED HERE:

1.

T IS MEANT0BY 'CHRONIC ?'
.KS CHRONIC MEAN LOT OF PRINKING?'

LD SOMEONE BE AN ALCOHOLIC WITHQVT BEING!CHRONICr
ES CHRONIC MEAN THAT THE PERSON CAN T HELP HIMSELF FRQM

, ER DRINKING( ,IS,THE STATUTE TALKING ABOUT AN
tKHAT IS ADDICTION? IS IT. THE SAM& AS DRUG ADDIC740N.

5. DOES ICHRONI5 MEAN THE SAME THING AS PROLONGED EXCESSIVE
DRINKING WHAT IS IHUELATIONSHIP BETWEEN THESE TWQ
PARTS OF THE STATUTE: MAT DO THEY ADD TO EACH OTHER:

6. SUPPOSE SOMEONE DRINKS JUST A LITTLE, BUT HAS SUCH WEAK HEALTH,,
THAT HE DEVELOPS A DIAGNOSABLE DISEASE OR MSNJAL DISORDER
BECAUSE O DRINKING. LOULD THIS PERSON BE A CHRONIC
ALCOHOLIC UNDER THE STATUTE: SUPPOSE THAT A PERSON
ALREADY HAD A DISEASE OR DISORDER BEFORE* HE STARTED
pKINKING AND THE DRINKING MERELY AGGRAVATED HI SICKNESS.
IS HE COVERED.BrIVE DEFINITION OF THE STATUTE.

.7. WHAT IS MEANT BY -IN CONSEQUENCE dF PROLONGED EXCESSIVE
DRINKING. DOES THE STATUTE REAM IN CONSEQUENCE
OF PROLONGED EXCESSIVE DRINKING? S THE STATUTE JUST
MENTIONING ODIESZ THE CAUSES OR IS a TRYING TO EXCLUDE ALL
%OTHER CAUSES: ltHERE IS A RULE OF GRAMMAR THAT SAYS THAT
COMMAS BEFORE OR AFTERA CLAUSE IN A SENTENCE ARE TO BE
USED WHEN THE MATTER IN THE CLAUSE IS NOT ESSENTIAL TO THE

MEANING 05 THE §ENTENCE. WHAT DO THE COMMAS MEAN BEFORE

IN AID AFTER RRINKrn)
8. WHAT DOES PROLONGED MEAN. OVER A PERIOD OF YEARS? SUPPOSE

SOMEONLDRINKS NIGHT AND DAY FOR TWO WEEKS. IS THIS PRO-

LONGED:- IS IT A7,SUBJECTIVE TEST?
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.

HOW MANY DRINKS IS 'EXCESSIVE' OR DOES 'EXCESSIVE' NOT REFER
TO THE QUANTITY OF DRfN.S AT ALL

1.0. CAN ;OMEONE BE .,A PROLONRED. DRINKER WITHOUT ENGAGING IN
EXCESSIVE' DRINFliGf NMI ISTHE RELATIONSHIP BETWE

'PROLONGED- AND EXCESSIVE!' IS IT'OF ANY SIGNIFIC CE
THAT THE STATUTE DID NOT SAY PROLONGED ET-3 EXCESS £

DRINKING? IS IT OF SIGNIFICANCE THAT ThE STATL DID
NOT SAY PROLONGED P.S-EXCESSIVE DRINKING!u. WHAT IS 'DIAGNOSABLE?' DO: PTAR THAT A DOCTOR (ANY

ES -DIAGNOS
D DIAGNOSAB F- 4 SOMETHING OBSERVABLE A LAYHAN?
-DC /TOW = DISEASE OR DISORDER "
L

10'

MEAN THAT THERE MUST BE SOF SCIENTIFIC
TEST AVAILABLE WHICH CAN CON I LY SAY THAT THE.,
DISEASE OR DISORDP IS PRESENT? . DOES IT SIMPLY MEAN
SOMEONIS OPINION!

fg. }{HAT IS A .BODILY PISEASE?:.1; A COLD A D EASE?
. HAT IS A -MENTAL DISORDERf- DOES IT THAT THERE MUST

BE SUCH DISORDER THAT THE PERSON W' HAVE TO BE
HOSPITALIZED?/

16. SUPPOSE THAT A PERSON HAS A 'MENTAL DI RDER' (E.G. inommut)P MTIS ABLE TO FUNCTION ON HIS JOB AHD AT HOE OTHERWISE.
WOES THE STATUTE MEAN TO OVER HI

17. SUPPOSE THAT A RICH MAN HAS A BODILY .DISEASE" OR A 'MENTAL.
DISORDER' AS.A RESULT OF 'PROLO1 ED EXCESSIVE DRINKING,-
BUT IS UNDER HIS PRIVATE D9CTOR CARE NISNT.AND DAY, CAN
HE ARGUE THAT HE IS NOT A CHRO IC ALCOHOLIC:- BECAgSE THE
STATUTE WAS NOT MEANT TO COVER NDEVIDUALS IN HIS
SITUATION?

18. SUPPOSE THAT ONE SPOUSE COERCES ER SPOUSE TO Dam EX-
CESSIYELY OVER A PROLONGED PE NOD AMD.A DISEASE'OR
DISORDER DEVELOPS. IS THIS S OUSE A -CHRONICA.COHOLIC?",

- DOES THE STATUTE MEAN TO INVOLUNTARY ALCOHOLICS!
/

How MANY OF THESE QUESTIONS DO YOU WINK 'ARE 'EXCESSIVE' IN THE
SENSE 6F GRASPING AT STRAWS? AS YOU BEGIN TO READ COURT OPINIONS,
YOU-WILL FIND THAT CASES OFTEN TOM ON VERY NARROW ISSUES OF CON-
STRUCTION (1,E....., INTERPRETATION). FOR THE BEGIII4NG RESEARCHER,
IT IS RECOMMENDED THAT HE LET HIMSELF B EXCESS!
AF3IGUITY. IT WILL BE GOOD PRACTICE. E WILL SOON LEARN WHAT.

IN FINDING

AF3IGUITY IS REAL AND WHAT IS FORCED. HE CRITICAL POINT FOR VIE
RESEARCHER IS TO DEVELOP A VERY OPEN MIND SO THAT HE CAN BEGIN TO
SEE OR SENSE QUESTIONS THAT MIGHT OTHERWISE PASS HIM BY.

l

i
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CHAPTER SEVEN

READINS CONSTITUTIONAL LAW

CON ITUTIONAL LAW (OR CHARTER LAW FOR SOME CITIEt AND
COUNTIES) SETS OUT THE FUNDAMENTAL GROUND RULES FOR THE CONDUCT
QF GOVERNMENT IN THE GEOGRAPHICAL AREA COVERED BY THE CONSTITUTION.
IT DEFINES THE BRANCHES OF THE GOVERNMENT, ESTABLISHES BASIC RIGHTS
OF CITIZENS AND ADDRESSES PROBLEMS THAT THE FRAMERS CONCLUDED HAD
TO BE HANDLEDCONSTITUTIONALLY RATHER THAN THROUGH THE STATUTORY,
JUDICIAL OR ADMINISTRATIVE PR IOCESS. N READING CONSTITUTIONAL
LAW, A NUMBER OF GUIDELINES CAN BE HELPFUL:

1. DEMME. EM2E3AEtiaa ?SEA j CONSTITUTION lgIRQ1,1.

A CITIZEN IS NORMALLY GOVERNED BY THREE SEPARATE MST

3 THE NSTITUTION OF HIS §:TATE;
C

1 THE CHARTER OF HIS CITY OR TORN;O
THE CONSTITUTION OF THE UNITED bTATES

IONS,

NORMALLY, ON THE FIRST PAGE OF_THE-WNSTITUTION IT WILL BE MADE
CLEAR WHAT CITIZENS IN WHAT GEOGRAPHIC AREA THE CONSTITUTION COVERS.

2. Id= THROUGH Ii3E niNSS QE IRE CONSTITUTION'Ca GLANCE
THROUGH .3A3J F QE =Mat

How IS THE DOCUMENT ORGANIZED? SUBJECTS DID THE FRAMERS
COVERED BY THE CONSTITUTION: 'A QUICK SCANNING OF mg SECTION

HEADINGS OR TABLE OF CONTENTS IS A GOOD WAY TO GET A FEEL FOR THE
STRUCTURE OF THE TEXT, AND THIS SHOULD BE DONE BEFORE THE RE-
SEARCHER ZEROS INTO THE PARTICULAR PROBLEM BEING RESEARCHED.

3. 1HE CRITICM SECTIONS Qa ARTICLES ARE THOSE ThAI 1E1 DE AHD
DFFINF IHE POWERS QE ICE LEGISLATIVE, JUDICIAL, AU EXECUTIVE,
BRANCHES QE GOVERNMENT IR THE JURISDICTION COVERER Dy IHZ
CONSTITUTION.

WHQ PASSES, INTE§PRETS AHD EXECUTES THE tAW? FOR THE UNITED
STATES LONSTITUIION, AITLAIGISLATIVE rOWERS GRANTED tjEREIN SHALL
gE NESTED IN A LONGRgSS (ARTICLE ONE, SECTION ONE); THE JpICIAL
POKER OF THE UNITED *ttTES, SHALL Bg VESTED IN ONE SUPREME LOURT,
AND IN SUCH INFERIOR W1N LO1TS AS THE CONGRESS MAY FROM T11.4 TO TIME
ORDAIN AND ESTABLISH (ARTICLE THREE, SECTION ONE); AND THE
EXECUTIVE POWER SHACL BE VESTED IN ARESIDENT OF THE UNITED STATES
OF AMERICA- tARTICLE TWO, SECTION ONE . IHE EXACT SCOPE OF THESE
POWS, AS. ENUNCIATED ELSEWHERE IN THE CONSTITUTION,. HAS BEEN AND
CONTINUES TO BE AN ARENA OF CONSTANT CONTROVERSY AND LITIGATION.

4. la AEFEDEE2IS ID IHE CONSTITUTION DEFINE QR MANGE DR ADD ID
111E 412rec na mar.

4
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THE MAIN VEHICLE FOR CHANGING THE CONSTITUTION IS THE
bMENDMENT PROCESS WHICH ITSELF IS DEFINED IN THE CONSTITUTION.
IKEAPOMMENI PROCEDURES STIPULATED BY CONSTITUTIONS VARY CON-
SIDERABLY. SOME CONSTITUTIONS, FOR EXAMPLE, CAN BE AMENDED BY A
VOTE OF THE PEOPLE IN A GENERAL'ELECTICN. A CONDITION IN MOST
AMENDMENTS IS THAT THY MUST BE APPROVED BY ONE OR MORE SESSIONS
OF THE LEGISLATURE. CONSTITUTIONAL AMENDMENTS USUALLY APPEAR AT
THE END OF THE .DOCUMENT.

faallinifaS ARE DESIGNED IQ B.E ALI.7INCtUSIVZ.

EVERY ACT OF GOVERNMENT AND EVERY RIGHT OF A CITIZEN SHOULD
IN SOME WAY HAVE A FOUNDATION IN THE CONSTITUTION. LONSIZIERABLE
INTERPRETATION OF THE CONSTITUTION IS NECESSARY IN ORDER FOR THIS
TO BE SO, GIVEN THE TRUTH OF THE GUIDELINE THAT FOLLOWS*

6. fONSTITUTiONAL LI! j. MUER IR VERY BROAD TSRMS.

THERE ARE, OF COURSE, EXCEPTIONS TO THIS, PARTIPLARLY TH
RESPECT TO THE CONSTITUTIONS OF LOCAL GOVERNMENTS. IN THE In,
HOWEVER, A COMMON CHARAgTERISTIC CF CONSTITUTIONAL mansions IS
THEIR BROAD LANGUAGE. HOW WOULD YOU INTERPRET THE FOLLOWI Ho SECTION?

United States Constitution
First Amendment

Congress shall make ..to law respecting an establier sat of
religion, or prohibiting :he free exercise thereof, or abridging
the freedom of press, or of t=ae press; or of the rightof thg
people to assemble, and to petition the Government ,ok a redress
of grievances.

aHow MANY WORDS IN THIS PRQVISION DO YOU ha UNDERSTAND. nHAT IS
'ESTABLISHMENT? IF THE SCHOOL BOARD HAS STUDENTS. aECITIN THE
LORDS BAYER AT THE BEkINHING OF,EApi DAY, IS THE SCHO9L WARD
ESTABLISHING A RELIGION? WHAT DOES ABRIDGING' MEAN? IF A
GOVERNMENT OFFICIAL LEAKS OFFICIAL DOCUMENTS TO THE PRESS, AND
THE GOVERNMENT TRIES TO SUg THE PRESS TO PREVENT THE PUBLICATIO.,
IF THE DOCUMENTS, HAS THE FREgDOME OF TIjE PRESS BEEN ABRIDGED.

YARDS

,IF THE PEOPLE HAVE A RIGHT TO ASSEMBLE, COULD THE GOVERNMENT

ANY
ASS

PLACE WITHIN
A LAW PROHIB1,UITIn

U U

ALL GAOFTHERTHE ING
WHITE HOUSE GATES?
A OF THREE OR

GOVERNMENT
g0PLE AT

QUESTIONS ARISING FROM THE INTERPRETATION OF CONSTITUTIONAL LAW
ARE ENDLESS, TENS OF THOUSANDS OF WRITTEN COURT OPINIONS EXIST ON
QUESTIONS SUCH AS THESE.

7. CONSTITUTIONAL PROVISIONS PEOUIRE CONSTANT INTERPRETATION
BECAUSE DE THEIR AMBIGUITY..

THE BROADER THE LANGUAGE, THE MORE AMBIGUOUS IT IAAND THERE-
FORE THE GREATER IS THE NEED FOR INTERPRETATION. IRIS, OF COURSE,
DOES NOT MEAN- THAT ANYONE CAN INTERORET-TSE CONSTITUTION ANY WAY

A 4 6
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HE WANTS TO AND GET ARAM wITH IT. As INDICATED, NUMERO4 COURT
OPINIONS EXIST INTERPRETING DOUSTITUTIONAL PROvISIONS. f4.60SE

OPINIONS THAT HAVE NOT BEEN OvERRuLED OR mODIFIED MUST BE CCNSuLTE:
BEFORE ONE CAN INTELLIGENTLY TALK ABOUT THE CONSTITUTION. As WE
SHALL SEE, HOWEVER, THE EXISTENCE OF SO MANY JUDICIAL INTERPRE-
TATIO' DOES NOT ELIMINATE THE NgED FAR THE RESEARCHER TO IDENTIFY
AMR UITY IN THE CONSTITUTION. COURT OPINIONS DO 1.21 COVER EYERy
PP LEM THAT ARISES TOpAY, Ar.. FuRTdERMOREA ThE OPINIONS THripLyES

OFTEN AMBIGUOUS.. (SEE CHAPTER 1EN ON KEADING LASE LAW r RA).

8
RofFRF OE Eta scHooLs DE THOUGHT pa INTERRR;-TING IHE
NsTITUTION: LIUBAL V=RSuS BE STRICT CONSTRUCTIONIST
CONSERVATIVE SCHOOL. .

(NOTE THAT THE LIBERAL/CONSERVATIVE TERMINOLOSY USED HERE
DOES 11.21 REFER TO POLITICAL PHILOSOPHY).

A STRICT CONSTRUCTIONIST-OR, A CONSERVATIVE IS OFTEN VERY
LITERAL IN HIS INTERPRETATIOI CF THE CONSTITUTION, }WHEREAS A 4

LIBERAL TENDS TO GIVE CONSTITUTIONAL LANGUAGE A BROAD APPLICATION.
IHE ISSUE OF BIRTH CONTROL INFORMATION IS AN EXAMPLE OF HOw THESE
TWO SCHOOLS MIGHT CLASH. SUPPOSE A STATE PASSES A LAW FORBIDDING
A DOCTOR FROM GIVING INFORMATION ON ARTIFICIAL BIRTH CONTROL TO.
CITIZENS OF THAT STATE. 1HE CONSTITUTION OBVIOUSLY SAYS NOTHING.
ABOUT ARTIFICIAL BIRTH CONTROL. AT THE TIME THE CONS4TUTION WAS
WRITTEN, MODERN BIRTH CONTROL DEVICES WERE UNKNOWN. gS . CITIZEN
HAVE A CONSTITUTIONAL RIGHT TO RECELYE SUCH INFORMATION' A
STRICT CONSTRUCTIONIST MIGHT ARGUE THAT THE RIGHT IS NOT EXPRESSLY
ESTABLISHED IN THE CONSTITUTION; THEREFORE, THE STATE CAN REGULATE
THE DISSEMINATION OF THAT INFORMATION.

A LIEPERAL ON THE OTHER 116ND, migHT INTERPRET SOME WAD
LANGUAGE IN THE CONSTITUTION (E.G., DUE PROCESS OF LAW ), TO
INCLUDE THE RIGHT TO RECEIVE THE INFORMATION. HE WOULD ARGUE
THAT THE FRAMERS OF THE CONSTITUTION MEANT IT TO BE A FLEXIBLE
DOCUMENT WHICH COULD BE ADJUSTED TO MEET CURRENT PROBLEMS. 10

THIS ARGUMENT THE STRICT CONSTRUCTIONIST MIGHT REPLY THAT IF

SOMEONE WANTS TO HAVE A CONSTITUTIONAL RIGHT TO RECEIVE THE INFOR-

MATION, HE SHOULD TRY -TO AMEND CONSTITUTION TO PUT IT IN, AND

NOT TRY TO FORCE IT IN BY BROAD I TERPRETATION OF THE LANGUAGE.

9. A CENTRAL cUgsTIoN FOR 3HE IMIERERETER a CONSTITUTIONAL LAM
II: EMI MEANING DID ME,10AITHORS INTENDY

COMMON SENSE DICTATES THAT WHEN LANGUAGE IS AMBIGUOUS, THE

AMBIGUITY MAY .BE RESOLVED BY ATTEMPTING TO DETERMINE WHAT THg

AUTHOR OF THE LANGUAGE INTENDER BY IT. WHAT WAS HIS MEANING. IN

WHAT CONTEXT WAS HE WRITING: DOES THE CONTEXT SHED ANY LIGHT ON

WHAT WAS MEANT' : HIS KIND OF ANALYSIS IS FUNDAMENTAL TO LEGAL

REASONING WHETHER THE DOCUMENT IS A CONSTITUTION, A STATUTE, A

REGULATION, OR A CASE. IT IS PARTICULARLY DIFFICULT TO DO IN THE
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CASE OF MOST CONStITUTIONS1WRITTEN OVER A HUNDRED /EARS AGO. THE
INTENTION OF THE AUTHORS CR FRAMERS OF THE PHRASE ESTABLISHMENT

OF RELIGION, FOR EXAMPLE/ IS NOT EASY TO DETERMINE.

.10. COURTS,ARE. PFLUCTANT ID DELIDE v.sEs JNVOLVIWG IONSTITUTIOHAL

L LE IEE CASFS La BE D--CIDED DTHER BASES.

WIILE IT IS TRUE THAT THE BROAD LANGUAGE OF THE CONSTITUTION
INVITES EXTENSIVE APPLICATION, THE RESEARCHER SHOULD BE AWARE OF

T4 RELUCTANCE OF JUDGES TO MTERPRET CONSTITUTIONAL LAW. CON-
CEIVABLY, EVERYONE COULD ARGUE THAT EVERY CASE MUST BE DECIDED ON

THE BASIS OF THE CONSTITUTION. SINCE THE CONSTITUTION IS SO
FUNDAMENTAL AND AFFECTS Sb MANY PEOPLE, HOWEVER, JUDGES PREF R TO

MAKE IT THE BASIS OF THEIR. OPINION ONLY WHEN THEY HAVE TO., HEN

JUDGES CAN RESOLVE A CASE EITHER BYINTERPRETING A STATUTE BY
INTERPRETING A CONSTITUTION 6L PROVI ION, THEIR INCLINATION IS TO

CHOOSE THE. FORMER COURSE. IT IS S D THAT THE GENIUS OF A
CONSTITUTION IS ITS FAR-REACHING 0 AL1TY. IT SETS OUT PIDING
PRINCIPLES TO COVER A GREAT VARI OF CIRCUMSTANCES. OIME ARGUE

THAT IT IS GOOD FOR THESE PRINCIP S TO BE BROAD AND SOMEWHAT
VAGUE SO THgT THEY CAN BETTER AC MMODATE THE GREAT FLUX OF. BLIMAN

ACTIVITY. IHE MORE THE CONSTITI. ION IS INTERPRETED, THE NARROWER
THE .PRINCIPLES BECOME BY REASON OF THE FACT TAAT PEOP TEND TO
ASSOCIATE THE PRINCIPLE EXCLUSIVELY WITIliTHE INTERPRET IONSAf
AND 11JEJAT.E8PRET-AT-IONS DO'NOT ALWAYS REFLECT THCFULL TOPE OF THE

-WITficipLE. iHE WAY OUT OF THIS PHENOMENON, ACCORDING TO
JUDGES, IS TO INTERPRET THE CONSTITUTION SPARINGLY AND OH !.Y WHEN

NECESSARY.

THIS STATE_OF AFFAIRS SHOULD NOT IN.THE SLIGHTEST HINDER THE
RESEARCHER FROM GOING TO THE CONSTITUTION, IDENTIFYING AMBIGUITY

AND COMING U? WITH I8TERPRETATIONS IN FAVOR OF THE

CLIENT (SEE LHAP. lb BELDW). IHIS IS HIS JdB. HE SIMPLY SHOULD
BE AWAY 0F ,THE GENERAL. FRAMEWORK wimp WHICH CONSTITUTIONAL LAW

IS INTERPRETED BY COURTS.

" 43
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CHAPTER EIGHT

READING STATUTORY LAN

/
A STATUTE IS AN OFFICIAL ACT OF THE LEGISLATURE PURSUANT TO

. ITS CONSTMCTIONAL PREROGATIVE OF MAKING OR ENACTING LAWS WITHIN

ITS JURISDI,CTION. STATUTES ARE ALSO CALLED ACTS, LAWS AhT

LEGISLATION.
%

BEFORE EXAMINING SOK; GUIDELINES THAT MAY BE HELPFUL Di 7."

-READING STATUTORY LAN hET S LOOK SAY2LE STATUTE FROM AN

ANNOTATED TEXT OF HEW YORK LAW. 10 ANNOTATE SIMPLY MEANS TO

.02EA.AND FOURTEEN UM ON KOTATI . TIE aAMPLE IS .
COMP NT U N, ADD NOTES TO OR PLACE :SEE IlAdE 19

OM THESTAIUTW CQDE OF HEW YORK CALLED LDNSOLTDATMS

MAU. IOW. THE LODE IS- DIVIDED INTO UNITS CALLED LAWS.

HE STATUTE ON THE FOLLOWING PAGI_LIFROM THE-UW{41ED
CORRECTIONS LAW.

ii
-111Z
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a) Thss gives you toe section.e*mber of the statute. .:-.7he

mark (I) before '146' means section.

'This is
el
"a"simmarization Ik'weat the statutory section is

all It. Section 146 covers wno can wisit'state prisons in
New Yorlik This summarization was written by the private publi-
shiog company {McKinney} and not ny the New York State Legislature.

(4 Here is the. body of the statute zitten pot the legislature

( . Here you.are told, that in the Laws (L) of 1962, chapter
tc)37., section 3, this Statute was rilAnged or amended. The Laws
referred to are the Session Laws (see page 29 supra). See the
Historical Note (e) below f= a further treatment of this amend-
ment.

The amendment to section 146 was effective (eff.) on
February 20, 1962. The amendment nay have been passed by the
legislature on an earlier date, but thedate on which it became
the .law of New York was February 20, 1962.

OD The Historical.Note is the first extensive annotation la'

the text. rt provides the reader with son di-the-legisative
history of section 146. First of all, the reader is again told
that "Section 146 was amended in 1962. Note that in the second
and third lines of the body of the statute,-the title "coAmissioner

of general services" is found. The 1962 amendment simply chahged
the title fro= 'superintendent of standards and Pufshase" to
"commiSsioner of general services.".

(D Also part of the Historical Note is the "derivation"
section. This tells the reader that the topic of section 146-of
the Corrections Law was once contained in section 160 of the
Prison Law which dates back to 1847. In 1929 there Was another

amendment The historical note, as well as all subsequent
annotations, were written by the.private publisher and no by the

New York State Legislature.

® The "Cross References' refer the reader to other
statutes that relate to section 146. Depending upon the subject
being researched, this cross reference may or may not be helpful.

The "Library References" refer the reader to other

texts t address the subject area of the statute.' On the left

hand side, ere are two listings, "Prisons" and "Reformatories'

each followe y "key numbers" (see page 23 su a). The key

numbers refer e reader to "the Digests of West Publishing

Co. (see page 22 supra). On the right column there is the
abbreviation C.J.S. which stands for Corpus Juris Secundum. This

is a legal enCICTUpedia (see page -23 supra).

D



gThe most important annotation is the "'Notes of Decisions."
Theoretically, this should include a series of paragraphs that
briefly summarize every court decision that interpreted or applied
the section in question, in this case section 146. -Of course,
the decisions caa only cover cases decided before the book was
published For later decisions, the reader must look to the
pocket-part (see page 27 ta). The first decision that treated
section 146 was Kahn v. LaV Next 1s Mummiani v. LaVallee.
At the end of thiYinal paragraph, you will find :la' ZICE7Miins
that the paragraph refers to the case immediately cited in the
preceding paragraph, the Pxmmiani case. i

*

WITH THIS PERSPECTIVE OF WHAT AN ANNOTATED STATUTE LOOKS LIKE,
WE TURN TO SOME GENERAL GUIDELINES OF UNDERSTANDING STATUTES.

1. ORGANIZATIONS DE STATUTES AgE, HEAVILY STRATIFIFD,

14E ANNOTATED STATUTES OF STATE CARSONTAIN ANYWHERE,FROn
F i -SEYENTY-FIVEYOLORES. IHE RESEARCHER, UNFAMILIAR WITH A
PARTICULAR SET OF STATUTES, SHOULD INITIALLY LOOK AT THE FIRST
FEW PASEeOF THE -FIRST VOLUME. THERE HE WILL USUALLY FIND TUE
SUBJECT MATTER ARRANG§MEHT OF ALL.TVE VOLUMES THAT piLOW. rOR
EXAM:14. HE MAY FIND AGENCY LAW,' CeRRECTLON.LAW4. CORPORATE
LAW; CRIMINAL LAW.' EIC, DIFFER STATES HAVE DIFFERENT
LABELS AND CATEGORIZATION SC§EMES, plE JURISDICTIONS MAY CALL
EACH SUBJECT -ATTER A BODE, EA., ,CODE OF CRIMINAL PROCEDURE,
INTERNAL RETua CODE, IHI$I1172,..FOR EXAMPLE, WITH THE

STATUTES QF 11.2; 'ADE, OR THE ANNOTATED
EDITION, UNITEDT:T4NCTON 1...1:g7:7-TOR PURPOSES OF DISCUSSION
VE WIV. ASSUME THAT THE ENTIRE SET OF VOLUMEStIS CALLED TIjE
CODE AND T11E-INDIVIDUAL SUBJECT MATTERS OR TOPICS WITHIN THE CODE
ARE LABELED LAWS. .

THE INDIVIDUAL TOPICS ARE FURTKR BROKEN DOWN INTO TITLES,
.

PARTS, ARTICLES OR CHAPTERS, WHICH ARE THEN BROKEN DOWN
INTO,SECTICAS_ANDSP-SECTIONS. WERE IS.AN EXAMPLE OF A POSSIBLE

CATEGORIZATION FOR THE STATE OF 'A.:

X Code Annotated.
Corporate Law
Title 1. (or Article 1 or Chapter 1) Forminga Corporation

4. Section 1. ChdoSing a CorpOrate Name
Subsection 1 (a): Where _to File the Name Application
Subsection 1 (b). Displaylng the Nape Certificate
Subsection 1 (c). Changing the, Corporate Name

52
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NOTE AGAIN HOWEVER, THAT EACH JURISDICTION MAY ADOPT ITS OWN
LABELS. i4NAT IS A CHAPTER IN ONE STATE MAY BE CALLED A TITLE IN
ANOTHER. HENCE THE FIRST THING THAT THE RESEARCHER MUST DO IS
DETERMINE HCW THE SET OF STATUTES HE IS STUDYING USES THE LABEL;
LAW, CODE,. TITLE, ARTICLE, CHAPTER, SECTION AND SUBSECTION.

HOT INFREQUENTLY, A JuRISDKIION C9MPLETELY REVISE ITS
LABELING SYSTEM. WHAT WAS ONCE "FR4 N LAW, IFOR EXAV0 MAY
NOW FALL UNDER THE TOPIC HEAD!! OF CORRECTIONS LAW. HIS MAY
NOT SIMPLY MEAN A CHANGE IN LAB LS; THE LIMBERING SYSTEM MAY, BE
C GED AS WELL. WHAT WA2 OUC SECTI2U /5(B) OF mLOPORATIONS

MA NOW BE SECTION 15(B) 'F THE BUSINESS AHD MROFESSIONS
w," IF SUCH A REORDERING' OCCURRED THE RESEARCHER WILL BE

_ABLE TO FIND OUT ABOUT IT EITH 8 IN THE baTUTORY,HISTORY TABLE
AT THE BEGINNING OF THE VOLUM (SEE PAGE 5/ sUPRA) OR IN THE
HISTORICAL NOTE AT THE BOTTOM OF THE SEClyON.

2. WITHIN EACH BENERAI r.. MATTER QE LAX QE IRE DYEBALL 511
QE VOLUMES, ME TOPICS ARE ARRANGED CHRONOLOGICALLY.

Sl'ATUTES ARE MAINLY CAR IED OUT BY ADMINISIkATtVE AGEUCIES.
THE AGENCY MAY BE A GRANT MA ING OR SERVICE AGENCY LE., SOCIAL
5ECURITX ADMINIATRATIQN, PO CE D

TAE
OR A EGULATORY AGENCY

tEDERAL FOWE4 LOMMIa ION' TATE UTILITIES ISSION).

AS INDICATED ABOvE (PAGE 56 STATUTES THAT COVER'AGENCIES
ARE SOMETIMES ORGANIZED CHONDLOGICALLY IN THE SENSE THAT THE
STATUTE WILL BEGIN WITH TH CREATION OF THE AGENCY AUD MOVE
THROUGH TO THE POW WHERE A CITIZEN TERMINATES HIS RELATIONSHIP
WITH THE AGtNCY, IHPSEQU NCE WILL OFTEN BE AS FOLLOWS:

a. the agency is cr ated;
b. the agency is gi eri a name;
c. the adMinistrato a of the agency are given names and pbwers;
d. the budgetary p ocess of the agency is defined;
e. the way in .,hi the public firstcomes into contact with

-the .agency is defined, 124., how to apply for the
benefits services of tne agency;

f. the way in wr ch the agency maintains its service is
defined, e.., how a citizen changes from one agency'
program to another;

g. the way in hich the agency mu act when a citizen com-
plains about the agency's d cisions is defined;

h. thq 4.,ay it which the agency must o about, terminating a
citiz n from its services is de :ned;

i. she way which a citizen can compla in court, if not
sati fied' with the way the agency handled his com-
pla t, is defined.

THIS ORDERING, r COURSE, IS NOT ALWAYS FOLLOWED; If IS SIMPLY A
GENERAL FRAMEWO X FROM WHICH THE RESEARCHER CAN ANALYZE THE

PECULIARITIES HOW EACH SUBJECT-MATTER IS COVERED.

33
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3. Au. STATUTES MST BE BASED 1120 DOE PRovIstOK Iii IRE
CONSTITUTION GIVING IdE LEGISLATURE EdE MOWER IQ PASS IdE

LEGISLATURE HAVE NO POWER TO LEGISLATE wITHOtT CONSTITUTIONAL
AUTHORIZATION. IHE AUTHORIZATION MAY BE THE GENERAL CONSTITUTIONAL
PROVISION VESTING ALL LEGISLATIVE POWERS IN THE LEGISLATURE, OR

.

IT MAY Bi A SPECIFIC PROVISION SUCH 61 THE AUTHORITY TO RAISE
REVENUE THROUGH ISSUING BONDS. IHE CROSS REFERENCE" ANNOTATION
WILL SOMETIMES TELL THE READER FROM WHALCONST4TUTIONAL PROVISION
THE STATUTE IS DERIVED. e

4. STATUTORY !AIMEE MiLIS IQ BE UNCLEAR74

&LDOM, IF EVER, IS IT ABSOLUTELY 'CLEAR WHAT STATUTE
MEANS OR H THISIT APPLIES TO A SET OF GIVEN FACTS. THIS IS NOT
ALWAYS THE RESULT OF POOR DRAFTSMANSHIP ON THE PART O THE
LEGISLATORS WHO ARE OFTEN ASKED TO LEGISLATE FOR OB AGAINST
U$KNOWU OR UNDEfINED CIRCUMST$NCES. BECAUSE OF THIS,THEY SOME-
TIRES BUILD IN AIGIGUITY. THIS FACTOR, PLUS THE AnIGUITY OF
WORDS GENERALLY, ACCOUNTS FOR STATUTORY LANGUAGE THAT REGULARLY
REQUIRES CLOSE SCRUTINY AND INTERPRETATION.

5. A.CFNTRAI CoUCERN j. READivattanaLs. DETERMINIHE MHAI BE
LEGISLATURE INTENDED.

IT IS APPROPRIATE FOR THE RESEARCHER TO ASK WHAT THE COMOM
SENSE MEANING Of THE LATIGUAGE IN STATUTES IS TO HIM. HE SHOULD
THEN ASSESS WHETHER THE/LEGISLATURE HAD THE SAME MEANING IN MIND
WHEN IT WROTE THE LANGUAGE. UETERMINING LEGIVE_INTENT IS
ONE OF' HE MOST DIFFICULT UNDERTAKINGS IN LAW. WHEN APPRO-
PRIATE, THE RESEARCHER MAY STUDY THg LEGISLA IVE HISTORY OF'THE
STATUTE TO' DETERMINE ITS CONTEXT. LEGISLATIVE HEARINGS, FOR
gXAMPLE, MAY HAVE BEEN HELD ON THE STATUTE BEFORE .IT BECAME LAW.'
:111DYING THE TRANSCRIPT OF THE HEARINGS AND COMMITTEE. REPORTS ON
THE SUBJECT, IF ANY/ AND IF AVAILABLE,.WILL OFTEN SHED LIGHT on
WHAT THE LEGISLATORS WERE TRYING TO, DO BY PASSING THE STATUTE.
JUCH INSIGHTS CAil BE HELPFUL IN UNDERSTANDING THE MEANING OF THE
STATUTORY LANGUAGE.

6. ITAIUIES Ag fa BE REM LINE BY 112 PRONOUN ax PRONOUN,
1UNCTUATION MARK RI PUNCTUATION MARK.

STATUTES CANNOT BE SPEED READ. THEY SHOULD BE READ WITH THE
SAME CARE THAT YOU WOULD HAVE TO ORING TO BEAR IF YOU WERE

THE LANGUAGE TO
WOULD

FROM A FOREIGN TONGUE. ALL TOO
OFTEN, FOR EXAMPL§, TH§ CARELESS READER WILL READ "OR" WHEN HE
SHOULD HAVE READ AND.

READIUG STATUTES IS SOMETHING THAT THE RESEARCHER MUST GET
USED TO. IHE STYLE OF STATUTORY WRITING CAN BE VERY PAINFUL.

.2
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3. ALL STATUTES MUST BE BASED UPON SORE PROVISION IN IHE
CONSTITUTION GIVING IHE LEGISLATURE IHE POWER IQ PASS IHE
STATUTE.

LEGISLATURE HAVE NO POWER TO LEGIS TE WITHOPT CONSTITUTIONAL
AUTHORIZATION. IHE AUTHORIZATION MAY BE-T E GENERAL CONSTITUTIONAL
PROVISION, VESTING ALL LEGISLATIVE POWERS IN THE LEGISLATURE, OR
IT MAY BE A SPECIFIC PROVISION SUCH 0 THE 8 HORITY TO RAISE
REVENUE THROUGH ISSUING BONDS. IHE 'LROSS REFERENCE" ANNOTATION
WILL SOMETIMES TELL THE READER FROM WH);CONSTATUTIONAL PROVISION
THE STATUTE s DERIVED.

4. STATUTORY LANGUAGE TENDS I2 RE ONCLEAR44(

SELDOM, IF EVER, IS IT ABSOLUTELY CLEAR WHAT ASTATUTE,
MEANS OR HOW IT APPLIES TO A SET OF GIVEN FACTS. IHIS IS NOT
ALWAYS THE RESULT OF POOR DRAFTSMANSHIP ON THE PART OF THE
LEGISLATORS WHO ARE OFTEN ASKED TO LEGISLATE FOR OR AGAINST
UNKNOWN OR UNDEFINED CIRCUMSTANCES. BECAUSE OF THIS, THEY SOME-
TIMES BUILD IN AMBIGUITY. THIS FACTOR, PLUS THE AMBIGUITY OF
WORDS GENERALLY, ACCOUNTS FOR STATUTORY LANGUAGE THAT REGULARLY
REQUIRES CLOSE SCRUTINY AND INTERPRETATION.

5. ALCENTRAL CONCERN-la READING STATUTES is DETERMINING WHAT DIE
LEGISLATURE WENDED.

IT IS APPROPRIATE FOR THE RESEARCUER TO ASK WHAT THE COMMON
SENSE MEANING -Of THE LANGUAGE IN STATUTES IS TO HIM. HE SHOULD
THEN ASSESS WHETHER THE 1EGISLATURE HAD THE SAME MEANING IN MIND
WHEN IT WROTE THE LANGUAGE. DETERMINING LEGI LATIVE INTENT IS.
ONE OF'THE MOST DIFFICULT UNDERTAKINGS IN THE LAW. WHEN APPRO-
PRIATE, THE RESEARCHER MAY STUDY T4 LEGISLA 4VE HISTORY OF THE
STATUTE TO DETERMINE ITS CONTEXT. LEGISLATIVE HEARINGS, FOR
KXAMPLE, MAY HAVE BEEN HELD ON THE STATUTE BEFORE IT BECAME LAW.
bTODYING THE TRANSCRIPT OF THE HEARINdS AND COMMITTEEREPORTS ON
THE SUBJECT, IF ANY, AND IF AVAILABLEtWILL OFTEN SHED LIGHT ON
WHAT THE LEGI.SLA:TORS WERE TRYING TO DO BY PASSING THE STATUTE.
SUCH INSIGHTS CAI BE HELPFUL IN UNDERSTANDING THE MEANING OF THE
STATUTORY LANGUAGE.

LINE-
4

6. STATUTES ARA fa RE READ LINE RI a PRONOUN BY PRONOUN,
PUNCTUATION MARK BY PUNCTUATION MARK.

STATUTES CANNOT BE SPEED READ. THEY SHOULD BE READ WITH THE
SAME CARE THAT YOU WOULD HAVE TO BRING TO BEAR IF YOU WERE TRANS-
LATING THE LANGUAGE TO tNGLISH FROM A FOREIGN TONGyE. ALL TOO
OFTEN, FOR EXAMPLg, THg CARELESS READER WILL READ. OR WHEN HE
SHOULD HAVE READ AND,

READING STATUTES IS SOMETHING THAT THE RESEARCHER MUST GET
USED TO. IHE STYLE OF STATUTORY WRITING CAN BE VERY PAINFUL.
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'SENTENCES SOMETIMES APPEAR vialiss AND THERE ARE OFTEN SO MANY.
QUALIFICATIONS AND EXCEPTIONS BUILT INTO THE STATUTE THAT IT
APPEA2S INCOMPREHENSIBLE. IHE RESEARCHER WHO IS CONFUSED AND
FRUSTRATED SHOULD VDT DESPAIR; THESE ARE .VERY NATURAL AND
COMMON FEELINGS. 'IHE KEY IS -,FERSERIERENCE AND A WILLINGNESS TO
tACKLE THE STATUTE SLOWLY, PIECE BY PIECE.

7: CRECK IQ S IE A, STATUTORY MNIT HL A DEFINIT/ON§ SECTION.
-

.

t INDICATED,- CODES ARE BROKEN DOWN INTO SUB-HEADINGS
CALLED CHAPTERS, TITLES, ARTICLES, ETC. THESE SUB-HEADINGS ARE
SOMETIMES tURTHER.STRATIFIED INTO OTHER UNITS. VERY OFTEN AT
THE _BEGINNING v EACH UNIT OR TOPIC THERE IS A SECTION ON
DEFINITIONS. IHIS sEcTionmILL DEFINE A NUMBER QF WORDS THAT WILL
BE U$ED IN IRE REMAINING SECTIONS OF THE UNIT. IHIS SECTION
SHOULD ALWAYS'BE READ BEFORE THE RESEARCHER STUDIES ANY OTHER
'SECTION IN THE4UNITc

,4L Deftsitiosi..As need it this
'IF less the contest shin reqcirs cruise,

the foslowing tem, shag have the meth =gs as..
crbeci to tbeth by this liad:3V0

1 Site" she. the= =Id =Cade Ley 'ta t. La-
ritco or possess.= of the United sad the.
Dir let of Cohinth(A.

2. -Cott- shiE thus tie fszttily to of the
este ce New York. when the context requires. it
sE thorn sad thclude a mart d soother sh
tietned is sad op= is.th spxoxie..e Jarir4ictior.
has been conferred by a soheaztislly sthzilasTp-
rocs) law

. Z. includes a step child. fostv child.
el.ld born out of wodaod. or ieray adopted child
and roesze a child code: twenty-one years cd are.
and a son or daughter twenty -crue yes= ce
4,74r; who B ,rtb.e to ths.r.is.n Lithseif or nerved

. sad is oils likely to became i public charm
4. Deprz-.... :ha theta and :.?.e.eatie soy

pet= who ss p=.41.= to this

S. 'Pe!'...tiooer shall peso sad include each
dependeht pen.= for who= support stator to

proceeding instituted pis srant to this article.
6. 7?-espond=r sbali theao sz,d mei:4e etch

e ,

8. l'ATUTES SHOULD BE BRIEFED.

pers.= .14thdri whom s. iproceesn is inst=ed
preens:ft to dlds srt3cla

7 FeitiJoito's =sus= e" *111 then
sad include s corporron,couosel. er,v1Ity army.
states s...orney. e=conesrealth t" they and say

ram. by whe-evegoldfle has =hilt
o5:4 may be known=srgeAsbrlsw with tbe-dot7
of horoting. mairtaiszoy or prosmoung s pro-
ceeding coder this &Ale.. or ander the laws the tbt

'she or sW.es *herein the pets=es az4 the
respo.V=1 reside.

& Vali roe= and thilude a tab-
poen*. warrszt. eitsdon. oi. other notice. by
vrte..ever came known. von. ded for by the laws
of the rte.* or stales wherein the sod
the respoodezt reside as the sneeze for .re:-.uinzL.
the appeareoce sod etezdt.tee .z cote. of the re-

grjem
n s proceedio igtzted pus.a= to

ssrdcle
9 -'1..titsting s=e' mesa the state the

-6.=.1:Qt or residence fr the peahen
-AesPondthr este" chr.B mesa the

whu-ca the reltpood=t res.des or as dorzimled or

BRIEFING'A STATUTE SIMPLY MEANS OUTLINING IT AND BREAKING
DOWN ITS COMPONENT PARTS IN ORDER TO SEE IT );ORE CLEARLY. THE
FOLLOWING ARE SOME OF THE QUESTIONS IHAT THE RESEARCHER COUI4
.SK HIMSELFIN BRIEFING A STATUTE:

.5
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a. Ilhar.,is :he citotton (zhe name of the etas*, name
of the statutory code, :he subject-matter, volume
of the code,number of the section, doze of the
olume)?

b. Whr is the statute addreseed to? tto every-
body...to the director of an agency, to citisenf
who van: to do certain things ?./ * .

c. Does the statute make reference to other
statutes? (if so, then the statute being read
may not be intelligible wf:thcmt a'Leo studying
the other statutes.)

.6
d. Is there a condition that will make the statute-r - f.-7-4.--27: t1:4 8 tert204 1.1'11 hairs a
'whenever' or a 7-whereever' clauis indicating that
Aeneasr a certain, set of ;acts 08147, the statute
&put be applied; without the occur-renal of the
.facts,howear, the statute won't apply.)

e- What oa who does the statute specifically
include in its provisions?

f. What ior who does-the statute specifically
etalude from its provisional

g. Is the statute mandatory or discretionary:
(does it say or impl, that someone 'must' or
'shaZZ' do something, or does it say or imply.
that,etomeone.'may" or 'can' do something?)

h. Briefly v.emmarise, -in your our words, whdt the
statute means to you.

V 6
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CHOTER HIKE

READING REGULATIONS _ -

A REGULATION IS AN OFFICIAL RULE OR RULING OF AN ADMINISTRA-
TIVE AGENCY' JUST AS THE LEGISLATURE PASSES STATUTES, SO THE
AGE/IV PASSEZ REGULATIONS. IHE REGULATIONS OF AGENCIES ARE SCOIE,?
TIMES REFERRED TO AS QUASI-LEGISLATION BECAUSE OF THEIR SIMILARITY
TO THE STATUTES OF LEGISLATURES. \N

. PARTS, SECTIONS.
1. RS6LATIOWS ARE SOM:-TIMES ORGANI7FD VirfELERS, ELIENZAELELS,

SEE CHAPTER ,EIGHT ABOVE ON THE ORGANIZATION_OF STATUTES.
THE SAME GUIDELINES APPLY TO REGULATIONS. UNFORTUNATELY, HOWEVER,
BEGULATIONS ARE NOT AS WELL ORGANIZED AS STATUTES USUALLY ARE.
IHERE ARE MANY AGENCIES WRITING REGULATIQMSJ FEN OF THEM HAVE
COHERENT SYSTEMS OF ORGANIZING AND DISTRIBUTING.THE REGULATIONS.A OR EXCEPTION IS THE FIT AGENCIES WHOSE REGULATIONS ARE
FIRST P LISHED IN THE tFPF AMP THEN CODIFIED IN THE
EQ2E PEGULATIONS.

2. PEE 704/FFin.

USE HE SAME,BBIEF.ING MODEL DESCRIBED FOR STATUTES. (SEE
CHAPTER EIGHT ABOVE).

3, k=NCY REGULATIONS AS.E. BASED iLl'IlABLIES.

FORMALLY AN AGENCY DOES NOT HAVE THE POWER TO WRITE REGULATIONS \.
UNLESS IT HAS SPECIFIC STATUTORY AUTHORITY 71) DO SO, AN EXAMINATION
OF THE STATUTE GIVING THE ASENCY.THIS AUTHORITY CAN BE HELPFUL
ININDERSTANDINS THE REGULATIONS THEMSELVES.

MORE BROADLY,'THE FUNCTION OF THE AGENCY IS TO CARRY OUT THE
LEGISLAIIVE MANDATES OF THE STATUTES, ADMINISTRATORS MUST CARRY
OUT THE LAW AS DEFINED,FOR*TMEM IN THE STATUTES. HENCE, THE
RESEARCHER SHOULD BE FAMILIAR WITH THE STATUTORY FOUNDATION OF
THE AGENCY NOT ONLY TO PLACE THE REGULATIONS IN CONTEXT, BUT ALSO
TO'BE CONSTANTLY CONSCIOUS OF AN OVERRIDING ISSUE: IS THE AGENCY
CARRYING COT OR VIOLATING THE INTENT OF THE LEGISLATURE AS DEFINED
IN THE STATUTES?

1. -0E8ULATIONS ARE DESIGNED IQ TRANSLATE BE EuIDELINES QE
STATUTES JNTO IRE DETAILS IE RUNNING AR

IN THEORY, THE LEGISLATURE 1H ITS STATUTES SETS OUT THE PaRPOSE
OF THE AGENCY AND DEFINES ITS OVERALL POLICIES, AND LEAVES TO
THE AGENCY, THROUGH ITS REGULATIONS, THE TASK OF FILLING IN THE 57
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SPECIFICS WHICH WILL CARRY OUT THE PURPOSE AND POLICY OF THE
AGENCY.-4ESULATIONS, THEREFORE, TEND TO BE VERY DETAI'LED.

5. RESULAT1ONS AEI g=T=N pvco:Al

DETAIL :DOES NOT NECESSARILY MEAN CLARITY. AMBIGUITY IN
REGULATIONS' EXISTS AND IT IS THE JOB OF THE RESEARCHER TO DEAL
WITH IT.

6. R=SULATIOVS ARE OFT=N ORGANT2FD L:FROVOLOGICLILY.

JUST AS STATUTES DEFININ'S.-. THE ROLES OF AN AGENCY ARE OFTEN
ARRANGED CRONOLOGICALLY, REGULATIONS TEND TO FOLLOW THE SAME
PATTERN. MEGULATIONS SO- ORGANIZED WILL BEGIN BY DESCRIBING THE
PROCESS OF APPLICATION FOR SIRVICES AND RUN THROUGH TERMINATION.

7. PEGULATI9NS Egon]) af'd a-ARIA STENTS, PIECE BY ELEM..

SEE CHAPTER EIGHT SIM ON READINS STATUTES SEGMENT BY SEGMENT.
THE SAME GUIDELINES APPLY TO READING REGULATIONS.

I
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CHAPTER TEN

READING CASE LAW

A CASE IS A. WRITTEN COURT OPINION. WE MILL EXAMINE SOME.
TECHNIQUE§ OF BEADING LASS P BY MDY In A CASE FROM, A COURT

. REPORTER (THE - aU110_,KU) T H E CASE HAS SEEN EDITED AND
SECTIONS KAYE §iEN ADDED IN ORDER TO HI GHLI GHT SPEC IF IC COMPONENTS
OF OPINIONS . (1-OR ON READING CASES, SEE CHAPTER iKELYE irtEEA
ON Automats .CASES

5;4
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0 The California Reporter is an unofficial reporter of state
opinions in California. The '100' indicates the volume number of
the reporter.

.%The court opinion begins on page 600". This is very important
note for citation purposes. (Part of the unofficia2 citation

of this case would be 100 Cal. Rptr. 600).

(Si Normalli when the 'people' or theitate brings an action, as
plaintiff, it is a cr5-r.inx1 case. .This is an appellate court
decision. Trial court decisions are appealed to the appellate
court. The 'appellant" is the party bringing the Appeal because
,fie was di satisfied with a ruling or decision of the_lower ,court.
Hence Ibe People ,of California was the plaintiff ,in Oke 'lower
court .(Superior Court, County of San Mateo) and is-nor the
appellant in the higher court (Court of Appeal, _rivet District,
Division 1).

When the name of the case is being cited, only the word
'People' it used.

Bruni was the defendant in the lower court since he waS being
sued, or in this case, charged with a crime. The appeal is taken
against him by the People (appellant) because the later court
ruling was favorable to Bruni to the dissatisfaction of the people.
The party against whom a case is brought on appeal is called the
'respondent.' 'Another word for respondent is 'appellee.'

® 'Cr. 10096' means the docket or calendar number of the case.

,__

'Cr.' stands for "criminal.' This number is rarely of any t 4 *r\
iiiZtOnce to the researcher.

------- - -
.

® The first thing-teat _a_:res:iarcher should do when reading a
case is to make careful note of the name of-eeini-t writildlgthkTh To
opinion. As soon as possible; the researcher must learn the . -
.hierarchy of courts in his state awwell as the federal hierarchy. '

Normally, there are three levels of courts: "trial, level, first
appeal level and level. (Most dases are appealed frde
the trial court to the first appeal level and then to the supreme'
level). Here, we know from the title of the court that it is an
appellate court. It is not the supreme court because ip California
the highest court is called the California Supreme Court:

The name of the court is significant because of "legal.
authority' (see Chapter Eleven infra). If the court-were.the
highest or supreme court of the state then the case would be
applicable throughout the state. A middle, appeals court decision,
on the other.hand, applies only in the area of the state over
which it has jurisdiction. The jurisdiction of a trial court is
even more narrow. When the reader sees that the opinion has been
written by a trial or riddle appeals court, he is ,imediately put

63
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on notice that be should check to deterrane Whether the case was
ever appealed subsequent to the date of the opinion before him.
/his Checking process is called Shepardizing (See Chapter
Fourteen infra).

0 -When a case is Being cited, only the year (here, 1972) is used
and not the month or day. April 27, 1972 is the date of the
decision. Sometimei, the ,date of the hearing will be given as
well as the date of the decision- The latter date is still the
critical one for citation purposes.

0 Here the editors_ provide the reader with a summary of what
the opinion says. The court did not Write this summary; the
editors did. it is, therefore, not an official statement of the
law. It is merely an aid to the reader He'ray have many.cases
to read. and time to read ply a few. Se sometimes reads this
%summary to let him know if the.opinion covers the areas he is
interested-int

et Eyre 'continues the unofficial summary, providing the reader
with what procedurally must happen as a result of the April 27

.- opinion.

Here begins more summaries. These' are the editor's headnotes
again not the language of thilecmurt (the opinion has not yet begun).
The editors-first read the opinion and deride how many major topics
acre treated by court. Each topic Is given a paragraph and a

- number. See' in the opinion itself for the numbers (1) and
(2):, These bra ted numbers Aorrespond with the numbers of the
beidnotes. .

Theiheadridtes (see page 23 supra) have a title ax4 a key
Dunbar, here "Searches and Seizures am 3.8(1).' This paragraph will
be printed in the Digest system of the West Publishing Company.
The headnotes serve two purposes. First, they are a summari of
the points covereddu-thetpinion and are a shorthand way of a
researcher', finding out if it is worth his while to read or study
the entire opinion. Second, the reseakehex can find out what other
courts have laid About the sane or similar points in. the paragraph
headnotes by going "..o the,Digest system, looking up the tit14 of
the headnote (here Searchap,and Seizures, am3.8(1)) and'reading
summary paragraphs from other court opinions (see page 23 supra).

aHere are listed the attorneys that represented the appellant
and respondent on appeal. Note that the attorney general's office
represented the People. The attorney general or the district
attorney's-office represents the state in criminal cases.

.

0. The opinion begins with mention of the name of the judge who
wrote the opinion, Judge,Smith. In this spot you wilI.sometimes

I
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find the words The Court,' 'Per curiae, "n Banc" or "Manorandun

Opinion" reaming that the entire court tcqnsisting of any where

from three to twenty-threesjudges) 'wrote" the "opinion. One judge

wrote the opinion, but the court decided not to nention-the name

of agy individual judge.

0 In briefing a case, the first chore of the researcher is to

make note of the judicial history of the case to date. The lower

court dismissed the Information (sinilar torp0ziciictient)
against Bruni-aftez certain evidence was_§ sea li.e., declared

jnx4missible), and the People appealed this disiiik-alFidgnent.

;-

If the words 'Information" or esuppressionAgare new tp the

researcher, he should look them up in a legal aictionary before

_proceeding. This is true of every strange word. 'els a good
practice for the researcher po begin compiling has own legal*
dictionary in which he defines moat of the words checked in

dictionaries such AZ Black's Lair Dictionary {see page 22 supra).

0 It is critical for the researcher to skate the facts of the

case. Here the facts are relatively sinple:_, a search:A:arrant that

Said daytime" 'service was served at 9:30 p.m. and evidence was

. taken pursuant to this'searchwarrant. -En-most' cEzEe7--the facts

are rtrelY this iinple. The facts are sometimes -given at the

bOginning of the opinion, as here= and other tines they are -

-scatteredthroughout the opinion. If be confronts the latter

situation, the researcher must carefully read the entire case to

piece the facts together. The factsare critical because the

-researcher must assess how analogous the facts of his own problem

are to those of the case he is briefing (assuming that the issues

in the pfpblem are'covered in'the case at all). -/f his facts are

the sane or snbstantialli the sane as those of the case, then'the

law of the case will probably apply to his problem. If the facts

of his problem are somewhat the same and somewhat different from

those of the case, then it is much more debatable whether the case_

is analogous and therefore whether the law of-the case applies

(see Chapter Twelve infra). _

C) The next critical stage of reading a -case is to state the

issue-(or issues) that the court was deciding'in the case. 41:
is often a difficult.task'since many opinions-ate limgiand -

rated. Judges often ramble on to talk aboutatanY subjects. The

researcher must be able -to identify the primmFAAmfue:that the

court was deciding. Ihe-issue in People v. Brunias not difficult

to stater' is .evidence admissible which was obtained pursuant to

a daytime's/arrant but served at 9:50 p.n. when there is an incon-

sistency in the-statutes'as to when service must tak7place? .

The court does not quote extensively. from any of thZlelevant

statutes. ,The researcher should'find the full: statutes in his

librarlCand read then oh his own if he thinks it would aic hie in

follmting what thd court is saying. If for example', he ants.to

4



read the entire version of section 1533
amendment, he would go to the Californi
Penal 'Code and find section 1533. De
code volume is, he nay have to check
1970 amendment The old and the amen
follows:

1531. Direction as to cum of aerrice
0n a shoving of zoc4 muse there-or,

don. insert a direction in the warrant that
the day or night; in the absence of tack
screed only in the daytime. (Al

1533. Direction as to time for
Vox: a showing of rood cense, the

sects direction ins search warrant
-day ce. toit. In the :bocce se =6
cob' been the boas of 7 o'clock
(A.-nentleeby as±a-1170. c.

efore and after the
statutes, look up the

nding upon haw old the
pocket part to find the
section 1533 are as

=1. es-trite =ay, in Hs dime-
..-nay be *erred at any time ef

direction, the warrant =cr be
6tsia.1951, e.153. p. 3895 f L)

aro=48 for search at ligkt
=ay, in his discretion, fir

it =sty be screed at any tine of the
the warrant dal] be *erred

and 10 o'clock p. a.
1.)

According to the court, se on 1533 is inconsistent with
section 1529. The legal issue whether 1529 was amended by
Implication. If so, that, the 30..p.m. search was valid (since
1533 allows service up to 10:0' p.m.) and the evidence derived
therefrom is admissible in co t (if otherwise valid).

The court refers to othe statutes to support the conclusion
it will reach._, Note the in relationship of the statutory
sectiohs. One statute is in

Code) says that the sections 'of
erpreted by interpreting other, statutes.

Section 4 of the Penal Code
the Penal Code are to De interpreted ("construed") rationally and
according to common sense (laccording to the fair import of their
terns`). The Code of Civil Procedure (Code Civ. Proc.) says that 2
when there is a general an a particular section that are incon-
sistent, the latter is pre erred.

Tie sequence of scat interrelationship in this ..case is
as follows:

a. Section 1529 of Pena Code says "daytime;"
b. Section 7 of the Pe Code defines daytime as sunrise to

sunset.
c. Section F533 of the enal Code says 7 a.m..to 10: 00 p.m.
d. Section 4 of Penal e and Section-1859 of the Code of Civil

Procedure provides ?rinc4ples of interpreting statutes that
are inconsistent.

In the same way, a court will refer to other cases to support
ruling. In this way, the court argues that the other cases
precedent (see pagb twelve supra) for the cape before the court.

its
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The court in.Peo le v. Bruni, therefore, is saying that Dept. of
Motor Vehicles a. California v. Indus, Acc. Con. and Tidwell v.

Superior Court are precedent for its cum ruling.

0 The Last par't of the opinion 3ists the, reasoning of the

count to support its ruling. If there is a general statute and a
specific Atatate that are inconsistent, the court will adopt the
interpretation that is consistent with common sense and the

purpose of the statutory ,scheme.

Can you think of why the court would prefer the fpecific
statute over the general? Suppose that on Monday a cather says to
-his son that he wants him to be home 'early" this coping Friday

night. On Tuesday, the father says 'be home at 5 p.p. on Friday.'
The father has given a general and a specific order a$ to the sane

subject-matter. Which of the two orders do you thibk should be

given Bore weight?
.r^

beThe result of the court's deliberation of theissue must then
weeded out of the opinion. In this opinion, aS in most, the

result is stated in a number of places. The result is that
Section 1529 was impliedly amended to authorize service befOre

10:00 P.m.

4E) The procedral consequences of the court's resolution of the

issue are then stated, usually, as here, toward the very end of

the opinion. The judgment of the lower court is re'versed. The
lower court cannot continue to suppress (i.e., declare inadmissi-
ble) the evidence seized at the 9:30 p.m. seardh..

An appeals court could take a number of positions with respect

to a lower court's decision. It could modifyit reverse it

only in part); it oould.remand the case (i.e., send it back to `the

lower court) with instructions on haw to proceed or how to re-try

the case.

0 In theory a judge must be very precise in defining the issue(s)

before him and in resolving only that issue(s). The judge should

not say any more than has to be said in order to decide the case.
This theory, however, is sometimes not observed. Judges will get

off into tangents, give long dissertations or speeches through

their opinions. As indicated, thiscan make the job of the

researcher more difficult; he must wade through all the words to

.get to (1) the precise facts, (2) the precise issues, (3) the

prnise reasoning, and (4) the-precise result.

7z.
'be supreme tangent that a judge can stray into is called

dictem. Dictum is a judge's or court's view of what the law is

or might-be on a state of facts that are not bef6re the court.
Judge Smith indicated that the result of EEW case night be
diguent if the warrant was not specific; e.g., it didn't name

the Individual to be searched or what the investigator was looking
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for. 'his was not the slivation in the Bruni
commentary or speculdtion is dictum.

@ways agree on what should be done in a case. The majority con-
On any one court there nay be several jadges. They do 'not

con-
trols. In Bruni, Judge Smith wrote the majority opinion. A'Con-
curring opinion is ape which votes with the majority but-which P.Adq
its own views about the case. In Bruni, Judge Jones concurred'bmt
specified that he accepted only the result of Judge Smith's
opinion. Normally, Judges in such situations will write an opinion
indicating their own point of view. Judge Jones did not choose to
write an opinion. Be simply let it be knoyn that he did not
necessarily agree With everything Judge Smith said; all he agreed
with was the conclusion, i.e., that the warrant was validly
served. It may be that to reach this result Judge Jones would
have used different reasoning, relied on different cases as prece-
dent, etc.

0 A dissenting opinion disagrees in part or in full with the
result reached by the majority. Dissenting opinions are some-

, times heated. Of course, the dissenter's opinion is no,$. controlling.
It is often valuable to read, however, in order to deteTaine What
the dissenter thinks that the majority decided.

-

040

HAVING STUDIED THE DRUHI_CASE IN THIS WAY, TIE RESEARCHER
SHOULD PREPARE A SEVEN PART BRIEF:

.

1. 7CTS: A search warrant that said nday4ime" service was
served :at 4:30 p.m. Evidence was obtained 'daring this
searcX. The People (state attempted to inti4odgq. /`. 5

-this evidence at trial. Deferdat Bruni objecAea. tgi ./

f

2. JUDICIAL HISTORY: The trial coVt,dismVsedithw iii1C24mam n

against Bruni after refueling to dOnsidi, th'S,evidorooe
seised pursuant to an impoperly"serv.ed'warrant.

3. ISSUE: Is evidence admissible which wth obtained pursuant to
a daytime warrant but Served at 9:30 p.m. then there is an
inconsistency in the statutes as to when service must
occur?

case, therefore his

SUB - ISSUE: When Section 1533 of the Penal Code was amended
to allow service between 7:p0 a.n: and 10:0a p.m.,
did it iopliad/y alsamend,Section 1529 which required
daytime serviceZ

6'3
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for.- This was not the situation in the Bruni case, therefore his
commentary or speculation is dictum.

On any one court there may be
done

judges. They do not
always agree on what should be lolone in a case. .The majority con-
trols. In Bruni, Judge Smith wrote the majority opinion. A con-
curring opirTiTE-isxme which vote with the majority but which adds
its own views about the case. In Brunk, Judge Jones concurred but
specified that he accepted only the result of Judge Smith's
opinion. Normally, Judges in such situations will write an opinion
indicating their awn point of view. Judge Jones did not choose to
write an opinion. He simply let it be known that he did not
necessarily agree with'everything Judge Smith said; all he agreed,
with was the conclusion, i.e, e that the warrant was validly
served. It may be that to reach this result Judge Jones would
have used different reasoning, relied on different cases as prece-
dent, etc.

0 A dissenting opinion disagrees in part or in full with the,
result reached by the majority. Dissenting opinions are some-
times heated. Of course, the dissenter's opinion is notp controlling.
It is often valuable to read, however, in order to determine-what
the dissenter thinks that the majority decided.

HAVING STUDIED THE BRUNI CASE IN THIS WAY, THE RESEARCHER
SHOULD PREPARE A SEVEN PART BRIEF:

1. FACTS: A dearch warrant that said %aytime" service was
served at 9:30 p.m. Evidence was obtained during this

,search. The People (state),attempted to introduce
this evidence at trial. Defendant Bruni objected._

2. JUDICIAL HISTORY: The trial court dismissed the Information
against Bruni after refusing to consider tWe eviderilce
seized pursuant to an improperly served warrant.

3. ISSUE: Is evidence admissible which was obtained pursuant to
a daytime warrant but served at 9:30 p.m. when there is an
inconsistency in the statutes as to when service must
occur?

SUB-ISSUE: When Secti n 1533 of the Penal Code was amended
to allow service between 7:00 a.m. and 10:00 p.m., .

did it implied also amendSection 1529 which required
daytime servi e?

6 8
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a

. 4. RESLLT: Sectcn :Z11. vas imp:icy:1? amende2 _of. FFM,:c
15Scaian2.537,. 7%e evidence erized purs.=n: :e search
warrant can be =Limit:ed.

S. EEASONINC: Tour:s wiz: :L reconcile statutes :ha: are
inconsieten:. if a senfra:s,:atute is inconsistInt
a speaifia .Paatute, :he court will atop: the latter
whenever possible.'

6. PROCEXJBAL CO X.WOENCES. The trial'coulP s dismissal of the,
InformatiOnlis reverted: The must:ea:ems and :he
evidence cannot Be eaciudediOthe basis of :re time
of service.

565EQUEST .1Z1DICIAL EZSTC.FY: Az of the date of this brief,
there have been subsequent decisions in 'Ais case.
(see' Chapter Fourteen below on-AnnotatiOnz). .*

40TE THAT THE PARTICULAR, STYLE OR FORMATE IN BRIEFING A CASE
Lilet MATTER OF PERSONAL CHOICE. HE IMPQRTANT fACTORJS TO HAVE
ALL THE ELEMENTS OF A BRIEF PRESENTED. !HE ORDER OR FORMAT OF
THE PRESENTATION IS-NOT SIGNTFICANT. .

--1

a

4
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CHAPTER ELEVEN

LEGAL AUTHORI TY

.
A 'RITY IS SUPOORT OR JUtTIFICATION FOR A RESULT. AUTHORITY

FOR PROPOSITION THAT ONE CONVICTED FOR ROBBERY CAN RECEIVE

TEN YEARS IN JAIL IS THE STATE STATUTE ON ROBBERY THAT SO PRO

VIDES. HE LEGAL RESEARCHER IS ALWSYS WOKING FOR AUTHORITY TO

SUPPORT THE RESJLT.THAT HE IS SEEKING. SUPPOSE THAT THE PROBLEM

;XING
RATION

WHETHER OR NOT AN UHIO CORPQRATION CAN SUE A

LALIFCRNIA CORPORATION IN OHIO EVEN THOUGH IHE LALIFORNIA
CORPORATION NO LONGER,DOES ANY BUSINESS IN UNIO. IHE OHIO

CORPORA ION HAS HIRED LAW FIRM TO ADVISE IT ON BRINGING SUCH A

SUIT. IHE AfSEARCHER CH KS STATUTES, REGULATIONS ANT CASES ON

THE POINT. IF HE CAN FIND 4 UdIO CASE INVOLVING VERY SIMILAR
FACTS WHICH PERMITTED THE BRINGING OF SUCH A SUIT, THEN THE LAW

&F
THAT CASE MAY BE AUTHORITY GOVERNING THE PROBLEM BEING RESEARCHED.

E, SEARCH FOR AUTHORITY ALWAYS TAKES PLACE WITHIN THE CONTEXT OF

THE FOLLOWING QUESTIONS: IF THE PROBLEM BEING RESEARCHED EVER SOT

BEFORE A JUDGE, WHAT AUTHORITY WOULD HE HAVE Tc FOLLOW (MANDATORY
AUTHORITY) AhT WHAT AUTHORITY cOULD,..HE FOLLOW (PERSUASIVE AUTHORITY)

IN REACHING A RE T ON THEJROBLEMf

. IM THE OHI
POTENTIALLY AVAI
OF POSSIBILITIES

A. Convtitutions

B_ St/tutee:

C Ordinances:

D. Regulations:.

CORPORATION CASE, THE RANGE OF AUTHORITY
LE TO AN OHIO COURT IS EXTENSIVE. A NUMBER

SUGGESTED HERE:

the United States Constitution;
the Ohio State Constitution;
the California State Constitution;
the state constitution of one of the other

48. states.

iced States stc 'tee (passed by Congress),

io statutes-
C ifornia
th .es

lietne .ty or town.in Ohio where
Used to do business;

of the city or town in California where the
corporation currently does business;

of any city.or tow% in the United States.

es;
one of the other 48 states.

$

the corporation

of any agency
of any agency
of any agency

where the
of dny agency

of the Federal government;
of the Ohio stots governcent5
Wthe city or town in Ohio
corporation used.to dg business;
of the California state government;

7-0
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Cscmentaries: inc?clvpedias,
L=P Reviews;
8 *.im!:coke;

Dicti-en2ries;
Forravoks;
Newspapeis,
unuats.

IT IS CONCEIVABLE THAT IN fvFRY ITEP LISTED ABOVE A RESEARCHER

COULD FIND SO/I:MINS THAT DIRECTLY
OR INDIRECTLY RELATES TO HIS

-PROBLEM. WHERE SHOULD HE BEGIN? WHICH OF TIIE ABOVE ITEMS ARE

%1KELY TO BE MORE AUTHORITIVE THAN OTHERS? HOW cAnALL OF THESE

. OPTIONS SE CATEGORIZED AND PLACED
IIN PERSPECTIVE. SE ANSWERS TO

WISE QUESTIONS LIE IN THE DISTINCTION AMONG MANDATORY AUTHORITY,

PERSUASIVE AUTHORITY-AND NON7AUTHORItY.

40N-AUTNORITY

THEORETICALLY, THERE IS A GOOD DEAL THU COULD BE CONSIDERED

AUTHORITY. I-OR EXAMPLE, THE UNITED STATZS SUPREME COURT HAS THE

FINAL SAY ON A GREAT NUMaER OF ISSUES. 4HIS DOES NOT MEAN

T EVERYTHING THIS COURT SAYS IS BINDING OR MANDATORY AUTHORITY.

EFORE THE RESEARCHER GETS TO-THE QUESTION OF AUTHORITY HE MUST

DETERMINE WHETHER THE CASE, STATUTE, REGULATION, COMMENTARY, E.
ON -POINT AT ALL, IS IT ANALOGOUS.? IS IT DIRECILY OR INDIRECTLY

SAYING ANYTHING ABOUT THE ISSUES BEING RESEARCH -D« AF 10Z

IHEN FOR PURPOSES OF THE PROBLEM, THE bOCUMENT (erpi

SUPREME COURT OPINION) IS NO AUTHORITY AT ALL: NUil-i4 tiONTY.

MURDER CASE It PROBABLY NON-AUTHORITY FORA BANKRUPTCY CASE.

EP IN MIND, THEREFORE,
THAT'THE DISTINCTION MADE BELOW BETWEEN

MANDATORY AND PERSUASIVE AUTHORITY 4S IRRELEVANT UNLESS AND UNTIL

A THRESHOLD DETERMINATION HAD BEEN MADE THAT DOCUMENT IS OR COULD

BE ON POINT.

iinATORY MINORITY

THERE ARE THREE LEGAL, SYSTEMS OR GOVERNMENT UNITS:

riEDER4 GOVERNMENT

If.
TATE bOyERNMENT
LOCAL (CITY> TOWN, COUNTY) GOVERNMENT

EACH UNIT KAS ITS OWN LEGISLATIVE, JUDICIAL ANp EXECIAITIVE DEPART-

L.) MEWS WRITING ITS STATUTES, CASES AND REGULATIOLS.. tACH UNIT

ALSO HAD ITS OWN CONSTITUTION C CHARTER, tACH OF THESE DOCUMENTS

IS MANDATORY AUTHORITY OR IS BINDING ON THE SUBJECTS (La.,

CITIZENS, BUSINESSES, AGENCIES, EN') WITHIN EACH UNIT AS INDI-

CATED ON THE CHARTS OF THE FOLLOWING PAGE:
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CONTITOTIONS

THE DICTATES OF THE UNITED STATES CONSTI 104 ARE MANDATORY
ON EVERYONE AND EVERYTHING IN THE UNITED ST . tVISITING
DIGNITARIES ORALIENS POSE SEPARATETRQBLM NOT DEALT WITH HERE).
IT IS THE SUPREME LAW OF THE AND. A STAIIIItCONSTITUTION IS MANDA-
TORY ONLY IN ITS OWN STATE. A LOCAL CONSTITUTION OR CAARTER IS
1AHDATO RY QNLY viTmin THE CITY, TOWN OR COUNTY IT CONTROLS.
ENCE THE UHIQ STATE CONSTITUTION IS NOT MANDATORY IN THE STATE OF

IFORNIA. IF THERE IS A CONFLICT BETWEEN WHAT THE4.S.2r

LONSTITUTIO CONTROLS.
STATE

SAME IS TRUE OF ANY STATE
jST1TUTION AND WHAT A VATE OR LOCAL CONSTITUTION SAYS, THE

STATUTE, CASE, RDER, REGULATION OR DECISION AND OF ANY LOCAL
bRDINANCE; CASE, ORDER) REGULATICM OR DECISION.

STATISTS
.

FEDERAL STATUTES COVER MATTERS OF FEDERAL OR NATIONAL CON-
CERN. 1HEY ARE _MANDATORY ON EVERYONE OR EVERYTHING UNDER THEIR
JURISDICTION. IHEY CONTROL OVER MY STATE OR LOCAL STATUTg,
ORDINANCE, CASE., ORDER OR DECISIMTHAT IS_INCONSISTENT. STATE
STATUTES COVER MATTERS OF STATE CONCERN. IHEY ARE MANDATORY ON
EVERYONE OR EVERYTHING tfITHIN A STATE THAT IS. UNDER THE JURIS-
-DICTION OF THE STATE. IHEY CONTROL OVER ANY 'LOCAL ORDINANCE,
CASE) ORDER OR DECISION THAT IS INCONSISTENT.

CASES

CASES=WRITTgA,BY THE FEDERAL COURTS cipvER MATTERS ARISING
OUT OF THE U.S. CONSTITUTION AND OUT OF U.S. STATUTEA, IHEIR

INTERPRETATIONS OF THE U.S. CONSTITUTION AND OF THE=011.5 STATUTES
ARt MANDATORY WITHIN THE GEOGRAPHICAL AREA COVERED BY THE
FEDERAL CQURI WRITINI THE OPINION. IRE GEOGRAPUICAL ARE4 COVERED
BY THE U.S. SUPREME COURT IS THE

U.S.
UNITED STATES. tHE

,
GEOGRAPHICAL AREA COVERED BY THE Ub LIRCUIT COURTS IS A DESIG-

NATED uuraq OF STATES AND TERRITORIES ORGANIZED INTO ELEVEN

CIRCUITS. '(SEE THE MAP ON THE FOLLOWN PAGE).

ILO
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IKE -GEOGRAPHICAL AREA COVERED tY THE V.S. DISTRICT COURTS IS
to:ESIGNATED:AREA WHICH IS SMALLER THAN THAT COvERpD BX THE U.S.

IRCUIT COORTS. iltxcE, AN OPINION WRITTEN BY ONE U.S. CIRCUIT
RT IS NOT - MANDATORY ON ANOTHER U.S. CIRCUIT COURT SINCE THEY

ARE IN DIFFEDENT GEOGRAPHICAL AREAS. AN OPLNION,4WRTTEN 419 A U.S.
DISTRICT Copt tp NOT MANDATORY ON ANOTHER U.S. DISTRICT COURT
FOR THE SAME REASON.

IMRE ARE NUMBER. OF U.S. DISTRICT COURTS WITH I EACH'
GEOG ICAL4REA J.ED BY A U. . CIRCUIT COOL HE OPINIONS
F A tf. J. LIRCOIT COURT ARE. MANDATORY ON EACH U.b. B1§TRICT

MINIM THE EQGRAPHICAL AREA COVERED BY THAT U.S. DISTRICT
RI. MINCE, A .b. DISTRICT RT WITHIN THE AREA COVERED BY

THE U.S. CIRCUIT FOR-THE IEcONQ LIRCUII DOES NOT HAVE TO
FOLLOW AN OPINION WRITTEN BY A U.J. CIRCUIT COURT FOR THE THIRD
CIRCUIT.

THE SAME PRINCIPLES APPLY TO STATE COURTS, STATE COURTS
PRIMARILY COVER MATTERS ARISIN9 QUT OF THE STATE CONSTITUTION
AND OUT OF THE STATE STATUTES, IHEIR INTERPRETATIONS OF THE
STATE CONSTITUTION AND STATUTES IS MANDATORY WITHIN THE GEOGRAPHI-%'

CAL AREA COVERED BY TUE STATE COURT WRITING THE OPINION, IHERE

4RE USUALLY THREE LEVELS OF STATE COURTS: SUPREME, APPELLATE
OR MIDDLE APPEALS) AND TRIAL. laFFERENT STATES MAY HAVE

.DIFFERENT NAMES FOR EACH LEVEL. tHE GEOGRAPHIcAL AREA COVERED BY
THE STATE SUPREME COURT IS THE'ENTIRE STATE. IHE GEOGRAPHICAL
AREA COVERED BY THE APPELLATE COURTS IN THE STATE IS DESIGNATED

- SECTIONS OF THE STATE. THE GEOGRAPHICAL AREA COVERED BY THE TRIAL

COURT COEREDDESIGNATED SECTIONS WITHIN THE AREAS CORED BY THE

APPE E COURTS. HENCE, AN OPINION WRITTEN BY ONE STATE

APPELLA COURT IS NOT MANDATORY ON ANOTHER APPELLATE COURTIN THE

ANSTATE
BECAUSE THEY ARE IN DIFFERENT GEOGRAPHICAL AREAS.

AN OPINION *RITTER BY,A TRIAL COURT IS NOT MANDATORY ON ANY

OTHER TRIAL COURT IN THE STATE FORTHE SAME REASON.

THE OPINIONS Of THE STATE SUPREME COURT ARg MANDATORY ON

EVERY APPELLATE AHD TRIAL COURT IN THE STATE. 1HE OPINIONS OF A

STATE APPELLATE COURT ARE MANDATORY ON EVERY TRIAL COURT WITHIN

THE GEOGRAPHICAL AREA COVERED,BY THAT APPELLATE COURT.

A1E THE
ARE

OF FEDERAL COURTS EVER MANDATORY ON STATE

COURTS. TIE OPINIONS OF STATE COURTS EVER MANDATORY ON

FEDERAL COURTS. 1HE ANSWER DEPENDS ON WHAT SUBJECT MTTER THE
OPINION COVERS AND trHAT GEOGRAPHICAL AREA THE COURT WRITING THE

OPINION CONTROLS. THE FOLLOWING PRINCIPLES APPLY:

ht,WHEN THE UNIYED STATES SUPREME COURT IS INTtRPRETING THE U.S.

STITUTION -OR U.S. STATUTES, IT IS MANDATORY ON EVERY STATE

AS WELL AS FEDERAL COURT.

76
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2.. WHEN A ;U.S,- CIRCUIT COURT IS INTERPRETING THE U.S.\CONSTI-

TUTION OR-U.S. STATUTES, IT IS MANDATORY ON EVERY STATE COURT THAT

OMES-WITHIN THE GEOGRAPHICAL AREA COVERED BYJHAT t3.J. LIRCUIT
,

-if * .4

3. WHEN A U1S. DISTRICT COURT IS INTERPRETING THE U.S. tONSTI*

TUTION OR 0.b. STATUTES, IT IS MANDATORY ON STATE COURTS WITHIN

THE STATE WHERE THE U.S. DISTRICT COURT' IS LOCATED..

Ty.,.* ri
4. WHENEVER A STATE COURT IS INTERPRETING THE STATE CONSTITUTION

OR A STATE STATUTE, THE 'INTERPRETATION IS MANDATORY.ON EVERY

FEDERAL COURT: IRE FEDERAL COURT MUST ACCEPT THE MEANIP GIVEN

T E STATE CONSTITUTION OR STATUTE BY THE STATE COURT. IF, FOR

STATE COURT §AYS THAT A STATE STATUTE REQUIRING

PERIODIC IiTug rEXAMINATIONS 'MEANS AN EXAM EVERYTHREE YEARa, A

FEDERAL COURT CANNOT SAY THAT IT MEANS EVERY TEN YEARS. RAVING .

ACCEPTED THE STATE.COURTIS INTERPRETATION, THE FEDERAL: COURT' THEN

cAN ASK WHETHER THE aTATE STATUTE/ IN VIOLATION OF THE

LONSTITUTiON OR U.b., STATUTE. RECALL MAT A FEDERAL COURT IS

OPINION ON THE U.S. CONaTITUTIO AND ON U.S. STATUTES ARE MAMA*

TOP ON STATE COURTS. MIS. IS A SEPARATE ISSUE FROM THE tighbalig

A STATE CONSTITUTION ORSTATUTE.
*

PERSUASIVE AUTHORITY

Be DEFINITION, EVERYTHING THAT IS NOT MANDATORY AUTHOkrTY

CAN BE PERSUASIVE AUTHORITY AGAIN KEEPIng lu BAT THE

OwnotT In-QUESTION-MUST BE ON POINT LSEE NON*A URIFY ABOVE,.

PERSUASIVE AUTHORITY ISNEVER BINDING IN COURT.' T IS IN THE

PISCRET403 OF THE COURT TO ACCgPT OR REJECT PERSUASIVE AUTHORITY.

WHETHEROR NOT A COURT WILL
ACCEPT AND APPLY IT DEPENDS UPON HOW

PERSUADED THE COURTIS ABOUT THE AUTHORITY STATUTES ARE EX-

CEPTIONS TO THIS PRINCIPLE, A STATUTE IN tLORIDA"THAT SAYS 'MAT

YOU MUST BE FIFTEEN YEARS OF AGE tR OLDER TO APPLY FOR.,A

DRIVER'S LICEfiSE IS NOT PER ' SIVE AUTHORITY ON AIEW TORK coynT-

ON WHETHER A FIFTEEN ' OP CAN APPLY FORA aDelORK DRIVER S

tmEnst. THE tbORIDA STATUTE HAS THE SAME OR -

-SIMILAR LANGUAGE AS THE ;iEW YORK STATUTE,' AND THE NEWTOk COURT

IS TRYING TO' DETERMIUE THE MEANING OF SOME OF THE LANGUAGE IN THE

dEWPORX STATUTt, A rLORIDA.PURT OPIUM% INTERPRETING THE AME

OR simILA LAusuAGE,In THE FLORIDA STATUTE MAY BE PERSUASI

AUTHORITY FOR THE dEW YORK COURT.

6XWENTARIES, EJA.J'EUCYCLOPEDIAS,'LAW
REVIEWS,

PERSUASIVE AUTHORITY. 1HEY CAR NEVER BE MANDATORY AUTHORM

UNLESS THEY ARE EXPRESSLY ADOPTED 1ITHIU A PARTICULAR OPINION.'r--''

WHEN THIS OCCURS, IL IS THE &MON S ADOPTION OE THE COMMENTARY

THAT MANDATORY AND 40T THE-COMMENTARY ITSE4Ff
- ;

%CAP. WHAT WAS SAID ABOUTDrtTUMAR OPINIONS (SEE 'CHAPTER

TEN ABOVE). UtCTUM- IS A COURT S EXPRESSION OR VIEW CT WHAT THE

LAW IS .ON A SITUATION THAT WAS NOT BEFORE THE COURT AT ,THE TIME.

.77.
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LY DICTUM. C OktY BE PERSUASIVE AUTHORITY, IT IS
NEVER MANDATORY ON ANYONE.

f.
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CHAPTER TWELVE

ANALOGIZING CASES

CONSTITUTIONAL PROVISIONS, STATUTES, REGULATIONS, RULES OF
COURT AND EXECUTIVE ORDERS ARE CONSTANTLY BEING LUTERPRETED BY
gouRTs AND BY QUASI-JUDICIAL DIVISIONS OF ADMINIGTRATIVE AGENCIES.
HENCE, A LAW LIBRARY IS FLOODED WITH CQURT OPINIONS ANT ASENCY
DECISIONS: PARTICULARLY THE FORMER. CHEREINAFTER THE WORD CASE
WILL BE MEANT FO REFER TO AGENCY HEARING-DeCISIONG-AR-WELL AS TO
COURT OPINIQMS s. HUH IS THE RESEARCHER TO DEAL WITH THIS BODY
OF CASE LAW( NOW IS HE TO,DEIERIOINE WHAT CASES ARE APPLICABLE TO
THE PROBLEM HE IS RESEARCHING': IHE ANSWER IS THAT HE EMPLOYS
THE PRINCIPLE OF ANAL,OGY& HE CAREFULLY IDENTIFIES THE FACTS OF THE
CASE HE IS STYDYI1G (OR BRIEFING/ AND COMPARES THEM TO THE ,FACTS

OF HIS PROBLEM IF THE FACTS ARE EXACTLY THE SAP:B:411TO 2N'Of VERY-.
MINOR VARIATIONS,'THEN THE FACTS OF TRE`tASE IS SAID TO BE ON ALL

FOURS WITH THE SAME 4SI THE FACTS OF HIS PROBLEM. LOGI'
CALLY, THEREFORE, THE RESEARCHER CAN CONCLUDE THAT IF THE SAME
COURT OAD BEFORE IT THE FACTS OF HIS PROBLEM THE COURT WOULD APPLY
THE LAME RULING, - RESULT OR LAW TO HIS PROBLEM. IF ANOTHER COURT
HAD HIS PROBLEM AND STUDIED THE SAME 'CASE, HE COULD CONCLUDE
THAT THE COURT WOULD BE INCLINED TO APPLY THE SAME RESULT. (OF It

COURSE, WHETHER OR NOT THE COURT WOULD IS DEPENDENT UPON WHETHER

/HE CASE IS gANDATORY AFTER

LL EVEN AlOVEJ. SUPPO§E THAT THE -FACTS OF THE CASE BEING STVDIED
ARE NOT ON ALL'FOURS WITH THE PROBLEM BEING RESEARCHED. IF

THEY ARE RADICALLY DIFFERENT, THEN THE CASE IS PROBABLYWORTHLESS,
IT IS NON-AUTHORITY. IF THEY AWSOMEKHAT DIFFERENT AND SOME-
WHAT THE SAME, THEN IT S UNCLEAR WHETHER A COURT WOULD APPLY THE.

RESULT OF THE CASE TO THEPROBLEM. IHE PRINCIPLE-05 ANALOGY IS
THE PROCESS WHEREBY TWO SETS OF FACTS ARE COMPARED TO DETERMINE IF

THEY ARE SUFFICIENTLY ALIKE TO WARRANT THE CONCLUSION THAT THEY,
'SHOULD Be:DECIDED THE SAME WAY. C)

ANALOGY MEANS SIMILARITY. -RIDL1G A CAR AT 40 MILE HOUR'HOU

IS ANALOGOUS TO RIDING 10 A CAR AT 5U MILES PER HOUR. IHE

EXPERIENCE IS SIMILAR. IS RID1476411 A'BUS AT 40 MILELPP HOUR
ANALOGOUS TO RID.ING A.MOT RCYCLE AT 'WHILES PER HOUR: LI-EARLY

THERE ARE SIMILARITIES. ARE THE DIFFERENCES' SO SUBSTAITIAL THAT

YOU WOULD CONCLUDE SIMILAR CONCLUSIONVCANNOT BE AWN FROM

..BOTH EXPERIENCES? IHE EXTENT TO WHICA SOMETHING IS A ALOGOUS TO

SOMETHING-ELSE-1$ ALMOST AITWAYS A MATTER OF DEGREE. ER SOMEONE.

SAYS,. THEY ARE ANALOGOUS, HE IS SAYING THAT THE ATIONS

BEING- COMPARED ARE,SIMILARINOUGH TO WARRANT A SIMILAR RESULT IN

BOTH INSTANCES.

-f
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4IUT JUST AS BEAUTY IS IN THE MIND OF THE BEHOLDER, SO IT IS
WITH ANALOGIES. IT IS NOT NECESSARILY CYNICAL TO SAY THAT -OliE -

TENDS TO ZCNC,JDE THAT SITUATIONS ARE ANALOGOUS BASED UPON ONE'S
NEED TO FIND ANAt_OGIES. LEGAL RESEARCHERS HAVE A GREAT NEED TO
FIND AN MIES.

LIR SYSTEM IS GREATLY DEPENDENT ON THE COMP ON LAW. A PRI-
MAR CHARACTERISTIC OF THE COMMON LAw IS ITS DEPENDENCE 0 PRECE-
D- JUDGES ARE NOT INCLINED TO UPSET THE SIATUS OUO. 1HEY

LOOM WANT TC MAKE NEW AILINGS OR NEW LAW. PHE CARDINAL RULE IS:
'FOLLOW. A-PRECEDENT. ANOTHER REASON FUR THIS IS A PAINCIPLE THAT
LIKE CASES SHOULD BE TREATED ALIKE. IF A COURT DECIDED ONE WAY IN
THE PAST, IT SHOULD DECIDE THE SAME WAY TODAY IF THE -FACTS OF
THE TWO CASES ARE SUBSTANTIALLY SIMILAR AND IF THERE ARE NO OTHER
AEASONS THAT WOULD CAUSE THE COURT TO CHANGE ITS MIND. A THIRD .

REASON,fOR FOLLOWING RRECE6ENT IS THAT THE PUBLIC NEEDS SOME
_GUIDANCE ON WHAT AsCOURT MIGHT DO IF CERTAIN FACTS CAME TO ITS
ATTENTION., IF COURTS KEEP CHANGING THEIR THEN HOW ARE
PEOPLE TO KNOW HOW TO BEST MANAGE THEIR AFFAI SO AS TO MINIMIZE
THE P9SSIBILITY OF HAVING TROUBLE.IN COURT? HE PRIMARY VEHICLE
USED BY COURTS TO DETERMINE ilHETHER SOMETHING IS PRECEDENT IS THE
PRINCIPLE OF ANALOGY.

THERE ARE A NUMBER OF GUIPEONES THAT CAN BE HELPFUL IN
--40MIOGIZING THE FACTS OF YOUR PROBLEM TO CASES:

1. ,IN YOOR,BRIEF OF THE CASE, BE SURE TO HAVE A COMPLETE STATEMENT
OF THE FACTS., ' - .

t

2.' IF YOU ARE TRYINC.TO-ARGUE THAT A CASE ,SHOULD ,

APPLY TO THE FACTS OF YOUR PROBLEM, YOU IDE aY THE FACTS OF THE
CASE THAT ARE THE MOST SIMILAR TO THE FACTS OF YOUR CASE AND YOU
EMPHASIZE THEM. -

3. As TO THE FACTS. F THE CASE THAT DON'T APPEAR TO BE SIMILAR
TO YOURS, YOU EITHER IGNORE THEM, DOWN-PLAY THp.1 OR POW OUT
THAT THESE FACTS'WERE NOT CRUCIAL TO THE COURT S DECISION.

4. IF,YOM WANT TO ARGUE THAT THE LAW OF A CASE DOES LIDI APPLY
TO THE FACTS'OF YOUR PROBLEM, MEN ARGUE THE OPPOSITE FROM POINTS
2 AND 3 ABOVE.

5..AORMALLY, THE MORE FACTS THERE ARE IN A CASE, THE MORE

FACT PARTICULARIZES THE SASE, LASES THAT RUN -OM AND ON WITH
DMICULT IT IS TO ANALOGIZE rmg CASE TO OTHER SITUATIONS VERY

PAGES "147-TACTS ARE SEEMINGLY IMPOSSIBLE TO ANALOGIZE. 10 ;-
ANALOGIZE SUCH A CASE, THE RESEARCHER MUST TRY TO ARGUE THAT
THERE ARE SEVERAL KEY FACTS IN THE CASE WHICH

TRY,
ABOVE ALL TM

OTHERS, AND THAT THESE KEY FACTS, VERYSELECTIVELY IDEUTIFIf.o
OF COURSE, ARE ANALOGOUS TO THE FACTS OF THE PROBLEM.

-c
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IF& IT IS SOMETIMES DIRFICULT TO DETERMINE WHICH FACTS THE COURT

CONSIDERED TO BE KEY OR CRUOIAL TO ITS OPINION. SELDOM IS THE

COURT SO HELPFUL AS TO SAY, TH'i FACT THAT CONVINCES ME THAT THE

RESULT SHOULD BE . . . IS . . . NITHOUT SUCH GUIDANCE, THE

RESEARCHER MUST ASSESS HOW MUCH EMPHASIS THE COURT GAVE TO CER-

TAIN FACTS. WERE THEY REPEATED SEVERAL TTMES IN THE OPINION,
Ems.? JOMETIMES THE RESEARCHER WILL FIND STATEMENTS IN THE

OPINION SUCH AS ~TAKING ALL THE FACTS AND CIRCUMSTANCES INTO
CONSIDERATION, OUR RULING IS . . ., OR, "THE SUM TOTAL OF THESE

FACTS LEADS US TO CONCLUDE .'.a 'SUCH STATEMENTS AP$= INDICATIONS

THAT THE COURT IS BEING VERY NARROW IN ITS RULING. IT MAY BE

SAYING THAT NO ONE FACT OR SET OF FACTS IS CRITICAL, AND THAT

IT IS ONLY THE COMPIVSITE 0 THE FACTS THAT CONVINCES IT TO ROLE

EN A CERTAIN WAY. IN SUCH CASES, THE ELIHINATIOII OF ANY ONE FACT

"Mt HAVE CAUSED THE COURT TO RULE DIFFERENTLY. IHESE CASES, OF

COURSE, ARE VERY DIFFICULf TO ANALOGIZE SINCE'IT IS ALMOST IM-

POSSIBLE FOR ALL OF YOUR FACTS- TO BE SIMILAR TO ALL-OF THE

FACTS OF THE CASE BEING. STUDIED.

11 FACTS OF YOUR PROBLEM BEFORE YOU, YOU COME ACROSS CASE A- AND

. , .

7. A DOUBLE ANALOGY IS ALWAYS HELPFUL. SUPPOSE THAT WIII THE

-.YOU WANT TO SAY THAT THIS CASE APPLIES TO-YOUR PRO 4M BECAUSE

ITHE FACIES ARE ANALOGOUS. TOM. HAPPEN TO FIND CASE I- THAT

RULED ON A SET 2F FACTS THAT WERE SIMILAR TO YOURS. CASE
THAT

SAID THAT CASE Xft WAS ANALOGOUS-TkA/S CASE; 'HENCE, YOU CAN

_- -ARGUE THAT ANOTHER REOS9N WHY CASE--A IS ANALOGOUS TO YOUR

PROBLEM IS THAT C6S Y' HAD A SET OF ACTS SIMKAR TO YOUR

117 PROBLEM AND CASE. Y SAID THAT CASE X WAS ANALOGOUS TO ITS CASE.

8. ALT/if/UGH THE FACT OF YOUR PROBLEM MAY NOT
,

BE READILY ANALO-

-=..._ 1 GOUS .1XR ON ALL FOURS' WITH A CASE, YOU CAN ARGUE THAT TIE FACTS

iOF THE CASE ARE SUCH THAT THE.RATIONALE BEHIND IHE'COURT S

,ZOING.THE WAY IT DID APPLIES TO YOUR PROBLEM. IHE REASONINGTHE

PROVIDED IN THE CASE °AS A MATTER OF COMMON SENSE AND

JUSTICE APPLIES TO THE FACTS OF YOUR PROBLEM.I.

'THAT

LET'S LOOK AT A HYPOTHETICAL COURT CASE AND SEE HOW A

RESEARCHER MIGHT TRY-J0 ANALOGIZE IT TO THE FACTS OF.HIS PRO-

BLEM. FOLLOWIUG THIS ANALYSIS, THERE ARE TWO EXERCISES IN WHICH

THE SAME KIND OF REASONING WILL BE NEEDED..

\ /CV:, FA CTS
. .

Chen: sees an ad in the paper
anto4naing a eale. He goes :o the
azik of the store and falls into a

pit. There was a'ecall sign, that
said "dange'r" near the pit. The ,.

client wants to sue the store own-.

er for negligence. The law.office
assigns, a paralegal to research the

case, The researcher finds the case
of A v. B and.wants to argue that

it is analogous. .

81

THE CASE: A v. H

i7.4" is looking fonan address.
He is valking'down the street.
He decides to Valk into an
.office building to ask someone
for help. ;phi Z2 walking down
t1( corridor, he slips and

.falls on a vet floor. There
was a small sign in the corri-
do'that said "Wet Floors"
whtch "A" did not see. "A" sues

the, owner of the building...Cr)
f6r negligence. The court eld

that the owner Has negligent.
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FIRST READS THE CASE OF A y. a THO:',OUGHLY TO GET
HIS ARGUMENTS ;IA THUSLY: `BATH HIS CLIENT AND

WERE IN A PUBLIC cACILIT'Y AT THE TIME. ;HE rAhGE; OF THE WET
FLDOR IS SIMILAR TO THE :ANGER CF CHE PIT. IN FACT, 'THE PIT IS

DANGERpS. TUE '"WET FLOORS" SIGN ILI Y. a WAS INCOWICOMS
AS HAS THE DANGER SIGN NEAP THE FIT. IHEREFORc, 117T;11: A--1A it
COLJPT HAD THE FACTS OF THE CLIENT BEFORE IT, )T WOUZD HAVE DECTDED
THE CASE IN THE SAME WAY, J.F., WOULD HAVE FOUND THE STORE OWNER
NEGLIGENT.

SUPPOSE THAT YOUR OFFICE REPRESENTED THE STORE OWNER It THE
PpBt.PIT gm. TOu ARE ASKED TO RESEARCH THE PROBLEM. YOU COME ACROS

A /..t. TOUR JOB IS TO ARGUE THAT IT DOES NOT APPLY, THAT
IT IS NOT ANALOGOUS. YOU FIRST ARGUE THAT WET FLOORS ARE MORE
DANGEROUS THAN PITS." WET FLOORS ARE USUALLY AT THE VERY FRONT QF
THE BUILDING WHERE EVERYONE WILL COME INTO CONTACT WITH THEM. THIS
IS VERY DIFFERENT FROM PITS'AT THE BACIsi OF A STORE WHERE FEW PEOPLE
ARE LIKELY TO GO. TOU ARGUE THAT THE DANGER" SIGN IS MUCH MORE
LIKELY TO CATCH TUE EYE OF SOMEONE THAN A WET FLOOR SIGN. FURTHER
MORE, THE " DANGER SIGN WAS NEAR THE PIT, WHEREAS THE "WET FLOOR
SIGN IN A y. a WAS SMALL AND NOT AS PROMINENT. THEREFORE, A 1. a
DOES NOT APPLY, IT IS NOT ANALOGOUS,

PROBLEMS
. -

1. YUR FACTS: CLIENT HAS APPLIED POR A
.DRIVER S LICENSE. IT WAS DENIED UNDER A '

DEPARTMENT REGULATION WHICH STATES THOT NO
LICENSE SHALL BE ISSUED TO PEOPLE OF UNFIT
CHARACTER. THE CLIENT SERVED FIVE YEARS.FOR

o
BURGLARY AND WAS RECENTLY RELEASED.

'.THE CASE: PLAINTIFF WAS DENIED A BARBER'S
L'CENSE UNDER A REGULATION THAT SAID THAT THE
AGENCY HAS THE DISCRETION TO.ISSUE.LICENSES
ONUOTO ArLICAUTS THAT ARE NOT MORALLY
UNWORTHY. IHE PLAINTIFF UAD SPENT SIX MONTHS
IN A MENTAL INSTITUTION. IHE COURT HELD THAT
THE AGENCY WAS WRONG IN DENYING THE PLAINTIFF
THE LICENSE. FIRST, ARGUE THAT THIS CASE IS
ANALOGOUS TO YOUR FACTS. SECOND, ARGUE THAT
THE CASE IS NOT ANALOGOUS.

2: YOUR FACTS:- CLIENT WANTS TO Slit A MERCHANT
FOR A BRWCH OF= WARRANTY. THE CLIENT PURCHASED
A REFRIERATO THE DEALER TOLD HER THAT
IT WAS THE BEST MAMN-MACHINEIN'THE CITY.°
nHEN THE CLIENT GOT THE REFRIGERATOR HOME IT
WORKED,. BUT SHE WAS NOT TOTALLY SATISFIED WITH'

82 _
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THE RESEARCHER FIRST READS THE CASE OF,A,Y. a THOROUGHLY TO GET
A114, THE FACTS. HIS ARGUMENTS RUN THUSLY: HQTH HIS CLIENT AND
"A WERE IN A PUBLIC. FACILITY AT THE TIME. IHE DANGER OF THE WET
FLOOR IS SIMILAR TO THE DANGER OF THE PIT. IN FACT, THE PIT IS
MORE DANGEROUS. THE 'WET FLOORS" SIGN Ifs A Y. a WAS INCONPICOUS
AS WAS THE "DANGER' SIGN NEAR THE PIT. IHEREFORE, IF THE a 'Y. fi

- COURT HAD THE FACTS OF THE CLIENT BEFORE IT, IT WOULD HAVE DECIDED
THE CASE IN THE SAME WAY, I.E., IT WOULD HAVE FOUND THE STORE OWNER
NEGLIGENT.

SUPPOSE THAT YOUR OFFICE REPRESENTED THE STORE OWNER IN THE
PIT PEongm, YOU ARE ASKED TO RESEARCH THE PROBLEM,' YOU COME ACROS.
A Y. d. YOUR JOB IS TO ARGUE THAT IT DOES NOT APPLY, I,E., THAT
IT IS NOT ANALOGOUS. YOU FIRST ARGUE THAT WET FLOORS ARE MORE
DANGEROUS THAN PITS. WET FLOORS ARE USUALLY AT THE VERY FRONT QF
THE BUILDING WHERE EVERYONE WILL COME INTO _CONTACT WITH THEM. IHIS
IS VERY DIFFERENT FROM PITS AT'THE BACK OF A STORE WHERE FEW PEOPLE
ARE LIKELY TO GO, YOU ARGUE THAT THE "DANGER" SIGN IS MUCH MORE
LIKELY TO ctTCH THE EYE OF SOMEONE THAN A WET FLOOR SIGN. FURTHER-,
MORE, TH 'DANGER' SIGN WAS NEAR THE PIT, WHEREAS THE NET FLOORS"
SIGN IN a Y. WAS SMALL AND NOT AS PROMINENT. THEREFORE, A y. a
DOES NOT APPLY, I.E., IT IS NOT ANALOGOUS,

PROBLEMS

1. YOUR FACTS: CL ENT HAS APPLIED FOR AI

. DRIVER S LICENSE, IT WAS DENIED UNDER A
DEPARTMENT REGULATION WHICH STATES THAT NO
LICENSE SHOLL BE ISSUED TO PEOPLE OF "UNFIT
CHARACTER.' THE CLIENT SERVED FIVE YEARS FOR
BURGLARY AND WAS RECENTLY RELEASED.

THE CASE: PLAINTIFF WAS DENIED A BARBER'S
LICENSE UNDER A REGULATION THAT SAID THAT THE
AGENCY HAS THE DISCRETION TO,,ISSUE LICENSES

APLONLY TO ALICANTS THAT ARE NOT MORALLY
UNWORTHY. IHE PLAINTIFF UAD SPENT SIX MONTHS
IN A MENTAL INSTITUTION. HE COURT HELD THAT
THE AGENCY WAS WRONG IN DENYING,THE PLAINTIFF ,

THE LICENSE. FIRST, ARGUE THAT THIS CASE IS
ANALOGOUS TO YOUR FACTS. SECOND, ARGUE THAT
THE CASE 'IS NOT ANALOGOUS,

2. YOUR FACTS: CLIENT WANTS TO SUE A MERCHANT
FOR A BREACH OF WARRANTY. THE CLIENT PURCHASED
A REFRI5ERATOR; THE DEALER TOLD HER THAT
IT WAS THE BEST DAMN MACHINE IN THE CITY."
WHEN THE CLIENT GOT THE REFRIGERATOR HOME IT
WORKED' BUT SHE WAS NOT TOTALLY SATISFIED WITH

.82 ..
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/T. A'NEIGHBOR OF THE CLIENT BOUGHT A
REFRIGERATOR ;OR ABOUT 714E SAME PRICE ANL

WORKED MOCA SETTER. 'JHE NEI&HBDR BOUGHT IT

IN THE SAME CITY. T4E :LIENT IS CLAIMING THAT

SHE WAS GI EIN A WARRAT.TI BY NE DEALER THAT THE
MACHINE WAS mEaEsT ONE IN NEE CITY, BUT DUE

TO THE TIPARISON 3 E M$ DE BEYWEEN HERS AND HER

NEIGHBOR S JeT WASN T. IfIE DEALER ARSUp THAT -

IT WAS NOT kWARRANTY. ME WAS,MERELY ?UR-RING°

OR GIVING SALES TALk WMIC4 EER?ONE -KNOWS 'IS

NOT A WARRANTY.

THE PLAINTIFF SUED A USED. CA5 DEALER.
HE DEALER TO4 TbE PLAINTIFF 11{6T _THIS. CAR IS

IN GOOD SHAPE. WO DAYS AFTER THE,P.LAINT/FF

PURCHASED THE CAR, IT BROKE DOWN. rLA.INTI-EF SUED

THE DEALER FOR A BREACH OF WARRANTY. IHE DEFENSE

0 THE DEALER WAS THAT H1§.1..6NGU$GE.ON THE SFiAPE---

'OF THE CAR WAS PUFFING. UELD: IHE, DEALER HAD

FIRST,
THE PLAINTIFF.A WARRANTY AND BREACHED T.

rIRsT, ARGUE THAT THIS CASCIS'ANALOGOUS TO YOUR

FACTS. SECOND, ARGUE THAT IT IS 'NOT ANALOGOUS.

V
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CHAPTER THIRTEEN

USING A TABLE OF CONTENTS AND AN jtiDEX.

ONE OF THE MOST IMPORTANT TECHNIQUES FOR TUE RESEARCHER TO

PIASTER IS THE USE OF THE TABLE OF CONTENTS AT THE BEGINNING OF

LAW BOOKS AND THE INDEX AT THE END OF THEM. UNFO&TUXATELY, BOTH

THE TABLE AO THE INDEX ARE USUALLY INAREQUATE. UNE DOES NOT

OFTEN FIND THEMW° BE COMPREHENSIVE. NEVERTHELESS, THEY CAN BE

OF GREAT HEtPir

.
A FE3i'GENERAL 6JIIDELINES ON THE -ISE OF. TABLES OF *TENTS

AND INDEXES IS IN ORDER:
.

... _

1. -.1.10 CAN'T FiNa EHAI IDu L' JOOKING fp& IN TAE INDEX. Tiii

JHE IA/iA tailitLID, AHD yid yERsA. .

2. Irmo- nza 2.1.% DE I:EN, .1E yig T WHAT lily fiDEE =ELK
FOR. SHOULDFOR. YOU m= THAT Pia ER= IAND THAT ID II MD
musT RE moRE

3. RF-FORF XDU 32111b
LEW QUESTION FA.ic.,

IN TRYINGIa J.D2A1E. IT..
.,

4...

QE THE MAJOR CATS- IMO kiiiztH thaa
lia THAI CATES6RY IXIME-1ABLE AHD INDEx.

__.

SUPPOSE THAT -YOU FACTS ARE AS aLLOWS: )( COMPANY WANTS TO RE-

GISTERGISTER WITH THE SECURITIES AND CHANGE MISSIONS TEN YEARS

'AGO THE COMPARY. WAS CONVICTED OF FRAUD. HE MAJOR CATES IES

THAT MIGHT p,91HECKED,O,IN5SE FARS ORE ECUR1TIES AND GE

UOMMISSION, JTOCKS,- --WrItilltAL LAW, ETC. -

f_

4. slaitli 2E III SuCATEGORIES aE YOUR mAJDR cA'R-GoRIEs.m2lay.

IHEM M.
CATEGORY OF 'SECURITIES AND EXCHANGE cOMMIpION" IN THE AD-

LIGTE9 ABOVE MIGHT 3E4 'REGISTRATION, .9R APfLICATION,' OR

INAL LQNDICIt EI2. A SyBCATEGORY 9F -3TON MIGHT a-

STRAI1ON, APPLIppON. A SU.RCATEG2RY OF CRIMINAL

MIGHT BE.3TOCK FpUDf 3ECURITIES tRAUD, ETC.
t

5.
Ter BRdADrk

;1111 FALLS: LfgRITIE THP9=-

SUPPOSE THE ;ORD YOU ARErCHECKirti IS;fik4I;

. .
You ARE

HAYIRS DIFFICULTY, Sinn* IT IN ANY TABLE 6F CONTENTS OR max.
GENWLIZE,TVE isORDATO KBROADEMONTEXT, EA.., 'AUTOMOBILE:

AcC trrs ToRqs, INJURIES.
e .

.

,

I.. .. :
-----.____:.----1

, a . i 6,
41

6, THINK QE. mANYZIEURELCMAYs Ida IHE moRDx2u ARETZE41/6
- :

. -

4
'7

.
, i! '

...
N ...,,, 4 :..

8 I - --<-
.

: -

liaIXERESIEDAlip CHECK THEM Oil

,
Ifs
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SOME OIHEP ORDS FOR em.A._:C:CJS' APE "E:IL,
k

Bkr, PA:74.

PDECEPT;s1.,

7. 74k= 52tE STASS, a :1-.1E .1121.5. EVE'', Li AI ELLII 1AUE 1.25.11.

h0.1171 ha PECOMMFND

EXAMINE THE FOLLOWING TA3-E QF CSNTENTS FROM CILIEga JURIS.
.,ECUNDUM, A LEGAL ENCYCLOPEDIA. IT-DEALS WITH THE POLICE POWE
OF A STATE, COVERING ACTIVITY OF THE STATE PERTAINING TO:THE
HEALTH AND SAFETY OF ITS CITIZENS. WHICH OF THE SECTIONS OT THIS
TABLE -OF CONTENTS WOJLD YOU CHECK TO FIND MATERIAL ON THE FOLLOWING
PROBLEMS:

Z. .72n an :ff-d:4t. h:ahl:ar affl:air arri: a cizi2en2
:2n :he s._:2 avn :acra:e ZI:au:r 8:6re7

3. 2:e8 ce:izen have -aE f;:nLacr-p2-in:Ed by :he pG:iCe?
,:j14 spaPe regu:a:e c..rrszpondence school:8?

Peir rcr

1 V4. Via: 1-2 sn
I7S. Nat= snd scope t: romonl-p 871
1.25. 7430 =ay cze-rise-p 9J

_277. Six r. ft-dv-zi powc=ncor.--p 9)5
173. Doler.4.7-1 9,9
179. AhvIzbvr., al-adcraes power-9913
181 go& of czt.":=14; po"rw- 915
181 5.-,,k,ecf. ;Waco plirer--9 917

Cr=a=4: Amf=c-p
2E3. Put.bo 919
134. Pooblx safes -9 921
US. PohIx ard=-.-p
135. P=tkIn norah-p 923 -

Prevc=ra of f-a...4d-p 924

ar and o=r0=.4.= rz reavI3-p 925
139 ..ms -7 935
150 Po-s221--p 955-
191 and th."4"1--, 935
192. Aormst.-no--.a.od --=7.c...7.400--..p 927
131 s-tr
194 0,4o- rei-r» boo-7, w
195 L....t.e.w>45 p 0::-; 933
195, -- 945
297 Pr 12:e -tri,-s-9 951
293 ..o=rrzs o f :c.c.s:at= sat j./..-2g--p 951

Ai EXCELLENT WAY TO BECOME FAMILIAR WITH THE USAGE OF TaLES
AND INDEXES WOULD BE TO DRAFT ONE OR TWO OF THEM YOURSELF. !!RAFT

AN INDEX FOR THE FOLLOWING TOPICS. _BE AS COMPREHENSIVE AS YOU CAN.
ORGANIZE THE LIST ALPHABETICALLY. OR EVERY ONE ITEM THAT YOU ARE
INDEXING, YOU SHOULD HAVE MORE THAN ONE HEADING IN THE INDEX.

2. .Tads the Zas: :%a: had. :over evcry aspect of it
::a: Ian :kin::

2. sprOPe 152: ,f4.4 7:::ng z.,ri:e a b00% an 2:ahin3
n:raft a t:ndex :a yaur

-



4.1

tb I
4.$ t V ($
4, 11 1, ,
.4 4. 4,

4. If 41( /

441-
(3

to

CALLIt0
t_.)

X0
(X
It

In

....,,

An

-1....
o

011.0...
C 4.-

tO
Z

Its
Ca 3g0

-J' oz)
It.

1/.4
III III
r 1:

1
_a

t..) Z> 0
ILI A...to
I...v-4

.

't

Is

.4.,

1,1"
vc,
.., 1
5 i.. 14
I. '41. J.

4.
3

V' 4.. .
II

40 I

4.1 0
41 .1:
... 11

..41

I

bll. i. :1 II/ I... 'OW
t: '

11... II A
I ( 4 1

IL. 4, t,
1. I.' 1I . 0 0 4:,-,
.4

I I. Is III Al t.'li 'II
1. V IL) .04 A.
1 .0 11 II 1 I/ :4 V A f

Z% 5, 51 5 1 - I. o .
.1 I . 1 ..5.. 14 If
a a 0 I.) 0 tt

, b. 1

1.

,1, (1 i I. 6 54:
54

5. 'I, 5. 4. i,",.< ,, 4.

,

.,, 1,, `44 ..5

i I. 5 O. at 51 45.15 141

4, III .4 (I It 0
., 11 $. C3 .1 .1 1.

5 , 4. , 1 ..c 554. 0 5. 5. 5.
4 4 4. 4 40 I (41 -.1 ., 0.-b *11

tt Z.Z A ..r.
51. IA .0 . ". 0
II A 5. ... W , ...4- . '. V . V

54

.5! .3 41 I'.. 351
to ko

44 . 40 44 ti
. ., I , L'Ii 111

.64 44 0 $b
54 ts . II 33.1 ) I. A' 4I 1.' b
3, , . 4 5 4 05 1.:

41 .*
51 (.5 ...) lt 4.4

It. ...7 333
to. 11 l' U. tO I: .1 .1 1
5

(f) No,
51

A1
6.*

1

d 0 4i li 3 11

g 4 f " tei !S,

6% % ,- -11
L.,

.1 se r ill 0 1.141r; -,gil it

A
is ii II, g u It P-1§ L.: -Tit" 4. " h A ,..

Li

e ti 'C :N .; M(5 It P "ru.74- f;" U'i ; l' il ''.

_4''41 V 1 irT.:;141.g,q.._ D ._dt
'.4.t:411:4f4.L an dl, If 4 ritf.1 F.,,vt

to 40 .11'04t0I9a !I Au eG:i ,lrt!-.,,t ,A-z,
tijE .;11..,14h4,t 1 gl

AIgu f:ItA:11:1! 4g v&.vgRnoglo*lq 4,u
isp 2ihilippippl IdlarciWP!iilil

:-C)

(') '1

Mit Isra 's ori mut ,rig MIK rim orm



85

":" MALL I , -Vs* :WE T'IE OW ; EXCE=PT :SOW TrrE ; NIS X TO A
I 74: ir74 C C.:3E LICE Vt-1 ; 17:4 Elf-1:i Yd:)

LC-9..17 "ID. 7fi 71.77.3 z Co; ,..DiC .

.. '-P / :
: : " - 4 ?* .7.

; ! - -
. - .-: r - ; 7 * " t n-

tCrf.e...f a=mp ter
R:;;.1%:. " ; 1.2 nJod

Na
: --

"
r.

( t^rf ." 14V .^ sattsarc
,: . -

7.

- =en pinw.

1 ,...41a
,..- - 1.17 t

.7

,; - tr,
rr

..r o' -- " p,...s...rrett :It
-

Sne^ r.
t oi

; . --; S

te..1;21-,
Gozzuvnr.r-r ,
St,c7:7 7 .

Prr.rre-.3.r. 7, - 7. 1 4-:

-r . "'", / St.? up:K.77=7: ct
-a ;-rg, ny rr, y 7:2 et: ye...tem. I

1147:0 4.3 .! -et e 2! .re9X'21 y.

£-:.vr t a

pi-17/-
D.:CY .r *

-- 7. , _T. , f..=.t.ttro-s..1 :+.6.
= .f ;, - _ . - : ; -

Le- 4 . ".

....e

.4".r.`

- , JI

-
T. . -

K ^ ;, . - ,
te 1.

felK .--^ ..

C-:/
I

W ar-5--. ;
$ )1:

r STA:

y t ..-r .CC Sr

t -72

I
ir

rat Perrtse,e1 a yr C,V2r,cierg trws. its Grsrrs7 Ittrir



CHAPTER FOURTEEN

ANNOTATIONS

riot' ANNOTATION IS DESIGNE14GIVE THE RESEARCHE3 BASIC INFOR-

MATION ON' A LAW, ELEA, STATUTE, CASE, REGULATION. !Hi ANNOTATION

CAN PROVIDE A VARIETY O DATA: WHERE Dip IT COME FROM( WHAT HAS

?ENO TO IT SINCE Il'BECAKE EFFECTIVE: WHAT DOES II MEAN.

OW DOES IT FIT 11(TO THE LARGER PERSPECTIVE OF THE LAW(
...

THE NEED FOR ANNOTATED MATERIAL IS FUNDAMENTAL, NUT ONLY

-

BECAUSE THE LAW CHANGES SO RAPIDLY, BUT ALSO BECAUSE ANY ONE

COMPONENT OF THE LAWCAN BE, AND BST OFTEN IS, INTIMATELY RELATED

On ,c C9MPONENTS OF THE UM. WERE IS SOME WISDOM IN THE

RESEAROLER S MAKING THE FOLLOWING ASSUMPTIONS ABOUT EVERY'CONSTI-

TUTIONAL PROVISION, STATUTE, CASE, REGILATION OR DECISION THAT HE

ReADS1

A )ic
azande, it is no longer effective; subsequent

-changes or developments ix th9 Z. r. a p.pen

it .a different aonaeat and perspective.

2. Zt:sanr.*: Be,faIly understood in a vac-.4; e.uarounding___

law in the aced must Be grasped thei if n.o

changes or new developments hade ocop:red,'

Tex ASSUMPTIONS, CF'COURSE, ARE EXTREME. THERE RILL RE INSTANCES - ----

Ayatrzsg RESEARCHER CAN TAKE WHAT HE IS REAMS AT FAGE.VALUE.

UNITL HE HAS BECOME EXPERIENCED
IN RESEARCH, "HOWEVER 4 IT IS

RECOMMENDED THAT HE SUBSCRIBE TO BOTH ASSUMPTIONS. gat WLII.HE

HIM TO DEVELOP THE NECESSARV.DIACIPLINE TO DEAL.WITH LARGE

COMPLEX VOLUMES OF MATERIALS, HE KEE95.,-TO BE SKEPTI EH-TO-

DISTRUST THE VALIDITY OF 4fretT HE IS RaADINGJA, Ha HAS SONE- -

THROUGH A SET OF REGULARIZED STEPS CALW . t TO ASSURE-AS iittc-i--

VALIDITY AS IS HUMANLY POSSIB T DESTROYING THE SELF-- _

CONFIDENCE NEEDED T TH NE MATERIAL, AT ALL.

GUR APPRUCH IN THIS SECTION WILL BE TO EXPLORe SENERALTY '
THE PRIOR HISTORY A!) THE SUBSEQUENT mis7g/ OF ANY LAW (PARTICU-

LARLY THE LATTER), ACID TO LEAVE FOR THX_FrUAL SECTIONS-a_rth--S' --i_-_1!-

TEXT-TME PROCESS OF ANNOTATING SPECiFIC-XfNDS OF LAW.

. PRIOR :HISTORY
Li. ,.may ; ., , 44 ,

.51,E RESEARCHER IS INTERESTED IN -NE PRIOR HISTORY OF A La

(WHERE DID IT COME FROKY)NOT FOR ACADEMIC OR HISTORICAL MOSSES,
I
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BUT FOR THE VERY PUCTICAL PJRPOSE OF DETERMINMS WHETHER PRIOR
HISTORY SHEDS ANY LIGHT Oh THE CuRRENT MEANING OF THE LAW.
FuRTHERMORE, THE RESEARCHER sOJLD BE CONCERNED hC7 SIMPLY wip
wHA'' THE LAW SAYS, BUT ALSO wITH NE UNDERLYING DSJEcTIYE THAT mis
.& is TRY 12 EEI ALL IdE PRoSLFK 23 EXIL MILT jl jTRYI$EI D
c02Pf,cT. IT IS NOT p,LWAYS CLEAR FROM THE FACE OF THE LAW WHAT
THIS OBJECTIVE 1S. KNOwING WHERE THE LAW CAME FROM CAN BE IN-
STRUCTIVE TO THIS END. 1./PPOSE, FOR EXAMPLE, THAT THE RESEARCHER
iS REARING A STATUTE TiiAT tA'ES IT AMISLEMEANOR FOR THE OWNER
OF J. BUILDING TO HAVE ANY PAINT Ott THE WALLS MITH A DESIGNATED
PERCEN'WE Of LEAD. SUPPOSE FURTHER THAT.TME PLACINS OF THIS ACT
I1 THE rEHAL CODE, SO THAT IS A CRIME, IS A.RELATIVELY RECENT
OCCuRRENCE, AND THAT IN THE PAST, THE ONLY WAY THAT A TENSNT COULD
COMPLAIN WAS THROUGH THE CIVIL LODE BY BRINGING A SUIT. IHE
RESEARCHER SHOULD BE AWARE OF THIS FOR THE FOLLOWING POSSIBLE

. REASONS:

1. MAKING IT A CRIME PAY 3E AN INDIC6TION OF AN-INTENT OF
OF THEE `LEGISLATURE TO CRACK DOWN ON THE PROBLEM,

TAVING
CONCLUDED THATTHE CIVIL PROCESS WAS INEFFECTIVE.

HIS IS A SISNAL TO THE RWLARCHER.TO EMPHASIZE TO A
COURT THAT THE STATUTE SHOULD BE vismousu ENFORCED
AND LIBERALLY CON§TRUED,IN FAVORS OF TENANTS.'

2, THERE HAY HAVE BEEN A NUMBER OF CASE DECIDED UNDER THE
LEAILPOISONING STATUTE OF THE Cum LODE WHICH MAY OF
MAY NOT HELP THE RESEARCHER INTERPRET THE LEAD POISONING
STATUTE OF THE VENAL CODE.

THE RESEARCHER WILL,NOT BE AWARE SE SUCH OPTIONS UNLESS 'HE WAS
-----r----OWL-IW.14*---i-ItE=NTEXT OF PRI:03.-AiTEMPTS JO DEAL WITH THE

'PROBLEM.

ATONE EXTREME, A CASE MAY HAVE BEEN OVERRULED AND A STATUTE
OR REGULATION MAY HAVE BEEN DECLARED VOID BY A COURT OR COMPLETELY
REVISED BY THE LESISLATUREAR AGENCY IN QUESTION. IT IS USUALLY
VERY-HELPFUL TO KNOW WHETHER THIS RAS HAPPENED, PARTICULARLY IF
THE CHANGE HAS OCCuRREB-WITHIN- THE LAS-T--TEN-YEV.RS, 4T MAY
A NEW THAT THE COURT, LEGISLATURE OR AGENCY IS TAXING

KHICH
MAY-Nor BE EVI-kENT SIMPLY BY LOOKING AT THE LAW IN ISOLATION.

NOWING, OR tEusim THIS DIRECTION IS IMPORTANT BECAUSE THE.
U1.3(MATE QUESTION OF A RESEARCHER IS: WHET MIGHT A COURT DO IF IT -

HAD BEFORE IT THE FACTS OF HIS,,PROBLEM? IHE NAME OF THE GAME IS ,
-SPECULATION AND THE RESEARCHER'S HAND IN FORESEEING THE FUTURE
CAN BE STRENGTHENED IF HE IS ALERTED TO THE POSSIBILITY THAT DRASTIC
CHANGES IN THE LAW ARE GOOD IND4CATIOUS OF NEW POLICY AND DIRECTION.

' LESS DRASTIC CHANGES It THE LAW, -OF COURSE, ARE LESS LIKELY TO
INDICATE SUCH DEVELOPMENT. .

,

SUPPOSE ON THE OTHSR HAND, THAT THERE HAS_BEEN LITTLE owita
PRIOR HISTORY TO A- GIVEN LAW OR BODY OF LAW. HE AREA,QftEWIRON7

- 7



MENTAL LAX IS SUCH A PHENOMENON. SOMEWHAT SUDDENLY, A LEGISLATURE
PRODUCES A CODE OF ENVIRONMENTAL L6W GOVERNING POLLUTION STANDARDS,
'LAD aNSERVATION-REMEDIES, ETC. IHERE MAY BE LITTLE PRIQR LAW
FOR THE RESEARCHER TO GO TO PLACE THIS AREA IN CONTEXT. BEFORE
THIS CODE RAS PASED, HOWEVER, THERE WERE PROBABLY LEGISLATIVE
EARINGS CONDUCTED AND A VARIETY OF BILLS DRAFTED ON THE SUBJECT.
VIRG roe IDEA OF THIS BACKGROAD MAY BE VERY HELPFUL IN DETER-

MINING 'WHAT THE tEGISLATURE HAD IN MIND WHEN IT PASSED THE
ENVIRONMENTAL CODE. . At

TOLDE SURE, A RESEARCHER CAN SPEND WEEKS STUDYING PRI-OR
HISTORY. THIS I RARELY NECESSARY UNLESS THE LITIGATION UNDER WA

OR CONTEMPLATED UDR WHICH .THE RESEARCHER IS DOING' LEGAL' RESEARCH

IS NAPROWENOUAH TO NECESSITATE A SCRUPULOUS REGARD FOR HISTORICAL

ANTEOZDENTS, NORMALLY, THE RESEARCHER NEED NOT SPEND A.LOT OF TIME
ff,hrLIARIZING HIMSELF WITH BACKGROUND INTORMATION ON A PARTICULAR

'AWN DOING THIS, HE WILL HAVE REM:12ED A NUMBER OF OBJECTIVES.
rmsT, IlE WILL GET THE OVERVIEW WHICN WILL KELP HIM TO BETTER -

UNDERSTAND THE LAW HE IS STUDYING. SECOND, HE MAY COME ACROSS
HEW LEADS AND HEW OPTIONS IN RES0tVING THE PROBLEM WHICH MATERIALIZED
SOLELY BECAUSE HE WAS CONCERNED ENOUGH ABOUT THE LARGER PICTURE.TO

LNQUIRE ABOUT. T.

HOW ThEN CAN THE RESEARCHER GAIN THIS OVERVIEW QUICKLY AND
ACCURATELY:

1. If COULD ASK AN EXPERIENCED ATTORNEY OR PARALEGAL TO-GIVE HIM

SOME IDEA OF WHAT'THE LAW IS ALL ABOUT.

-2. like; REGULATIONS ARE INVOLVED, HE COULD MAKE A PHONE CALL TO

SOMEONE AT THE AGENCY WHERE THE REGULATIONS WERE WRIITEH AND MAKE

SOME GENERAL INQUIRIES CONCERNING THE REGULATIONS. (HE AGENCY-HAY

HAVE. A PAMPHLET AVAILABLE TO THE PUBLIC COVERING GENERAL POLICY

OR GOALS.

HIWHEN STATUTES ARE INVOLVED, HE SHOULD READ ANY OF THE

ISTORICAL NOTES THAT SOMETIMES.FOLLOW THE STATUTORY SECTION IN

CODIFIED EDITIONS OF STATUTES.

4. HE COULD PICK UP A LAW -REVIEW ARTICLE, A FORK300K, A HORNBOOK

OR SOME OTHER COMMENTARY AND READ WHAT )S SAID BY THE AUTHOR ON
THE BACKGROUND OF THE LAW.

SUBSEQUENT HISTORY

THERE ARE THREE PR ARY VEHICLES FOR DETERMINING THE SUBSE-

QUENT-HISTORY OF A 0:

I. Supple meal. materials
2. eit.atori.
3. pre keynote system of the West

90
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IF NOTHING IS FOUND UNDER SECTION 714 IN THE POCKET-PART, THEN
THE RESEARCHER CAN CONCLUDE THAT A.S. ICE ELSIE Ylp riff. POCKET-

EAS MEM, kpLVEw DEvELOPMENTS IN SECT4Cat.114 HAVE OCCURRED.

WHAT IS SAID ABOUT /14 IN THEJMIN BODY OF THE TEXT CAN BE

ASSUMED TO B& COMPREHENSIVE. (NOTE THAT SOME RESEARCHERS START

WITH STEP aE ABOVE; THEY WANT TO KNOW IMMEDIATELY WHETHER THE

SECTION HA BEEN CHANGED OR WHETHER THERE ARE NEW CASES ON THE

SECTION. HENCE THEY START WITH THE POCKET-PART).

LOOSE-LEAF TEXTS ARE USUALLY SUPPLEMENTED BY ENTIRE PACES

BEING TAKEN OUT, THROWN /M-AND REPLACED BY NEW PACES CONTAINING

NEw DEVEL-OPMENTS. IHE NEW PAGES USUALLY CONTAIN THE DATE WHEN

THE PAGES WERE PRINTED AT THE BOTTOM OF EACH NEW PAGE.

2. CITATORS

A CITATOR IS A TEXT pF CITATIONS INDICATING WHETHER THE CASE,
STATUTE OR-CONSTITUTIONAL LAW HAS BEEN REFERRED TO IN ANY WAY BY

ANY COURT
OSINCE

THE CASE ING RESCUED, THE STATUTE OR
CONSTITUTIONAL LAW,BECAtiE

BEgFFECTIVE. EA R

NCIHE PRIfeAL PRINTER OF
CITATORS IS THE 4HEPARD'S LOMPANY OF COLORADO. (HEIR PATENTED

SYSTEM 9F DETERMINING SUBSEQUENT, HISTORY HAS BEEN SO WIDELY USED

THAT THE WORD SHEPARDIZING HAS COME TO HEM, THE PRINCIPAL MAY

IN WHICH SUCH HISTORY IS UNCOVERED. SHEPARD S PRINTS THE CITATIONS

FIRST IN SMALL PAMPHLET-FORM, WHICH ARE LATER CONSOLIDATED INTO

LARGER PAMZHLET FORM, WHICH ARE FINALLY CONSOLIDATED INTO BOUND

VOLUMES. 'HERE ARE A LARGE NUMBER OF SETS OF SHEPARDS. FOR

EXAMPLE, THERE AR5 SEPARATE SETS FOR: *.

1REPECOURT CASES
.
CIRCUIT COURT AHD U.S. DISTRICT COURT CASES

, , TATUTES
THE REGIONAL REPORTERS

--THE HIGHEST- COURT IN EACH STATE
--THE APPELLATE COURTS IN EACH STATE

RECALL THAT A CASE IS OFTEN REPORTED IU DIFFERENT EDITIONS, THE

OFFICIAL AND THE UNOFFICIAL EDITION. IHE TWO EDITIONS HAVE

DIFFERENT CITATIONS. DT GOING TO THE APPROPRIATE CITATOR, THE .

RESEARCHER SHOULD BE ABIrETO TRACE SUBSEQUENT HISTORY BY STARTING

WITH EITHER CITATION. HE HISTORY,-OF COURSE, WILL BE THE SAME

NO MATTER WHAT CITATION IS USED AS THE STARTER SINCE THE SAME

CASE IS INVOLVED. IHIS DUPLICATION IS FOR THE CONVENIENCE OF

THE RESEARCHER WHO MAY HAVE AVAILABLE AT THE TIME ONLY ONE OF THE

CITATIONS', -OR WHOSE LIBRARY MAY NOT SUBSCRIBE TO BOTH VERSIONS OF

THZ556TORS) .
.

EACH PACE OF THE CITATOR IS COMPOSED OF ROW UPON 110i 0. CITES.

AT THE TOP OF EACH PAGE. jUgRE
THE VOLUME, E.G., VOLUME la pF PORTER,INEIAPE

E OF THE PORTER AND 4

ASE BEINi SREPARDIZED BEGINS ON PAGE 2 OF VOLU

REPO 22, THEN THE RESEARCHER LOOKS FOMAGE IN DARK PRJNT
OFF MERAI

SOMEWHERE ON THE PAGES THAT TREAT VOLUME 121. HE VOLUME NUMBERS

9 2
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THE PAGE NUMBERS ARE ALL TREATED CHRONOLOGICALLY SO THAT IT

TAKE +G -MORE TMAN-A-REW-SEAUXIIXLrg: tea= PUFFING Tt.7! LOCATE

__TT...1EOT WHERE THE SHEPARD1ZINS BEGINS.

DEPENDING UPON THE DATE OF THE CASE BEING SHEPARDIZED, THE!

RESEARCHER MAY RAVE TO CHECK THREE SEPARATE TEXTS: THE SMALL

HLET,.7HE LARGER PAMPHLET AND THE BOUND VOLUME.

Etsample 4

The case being shepardized was decided The

.researcher firs: lcmates :he correct ae of ci:-dtors

\ :ha: cover the court :kat decided the case. -Fe-starts'

the small. pamphie:-.-wh4mh was most rfcentl:r peInted

14suaZ4 wi:hin :he Loa: several. monti6J. ,He goes Ito

findsvolume number where hie 1.94.0 caseltrde prin:ed,

finds the page number where :he 1...S60 case gan, and

reeds a:-un :he ca:umr: to de:ermine vhat- has 7apper:e6,-to

th*, care, if an.th:ng, durtng ehe.time coverad_4-ahe

eFat,l ;:arThiet. He then goes to the large 7.-annp;i7e: and

repelte :he procedure. i.e. :hen goes :o :he 294nd

lum and repea:s.the procedure provided the tcruna

_svere\and of 13.5C. If :he

:--176)6.1.5ez from LI:: to :232, for-example, thcn it
n:t eai Z;f: _zee.

IF THE CASE BEING SHEPARDIZEJIWS DECIDED VERY. RECENTLY, THEN THE

RESEARCHER MAY\CNLY HAVE TO CHECK THE SMALL PAMPHLET, SO LONG AS

WE HAS CHECKED TO DETERMINE THAT THE PERIODS COVERED BY THE

BOUND VOLUME AN THE LARGE PAMPHLET ARE EARLIER THAN THE CASE HE

IS SHEPARDIZiNG.

THE RESEARCHE- SHOULD CHECK TICE TABLE OF ABBREVIATIONS CON-
TAINEC=AFTER-W FpT FEW P49ES OF EVERY BOUND VOLUME AND

LARG .PAMPHLET. 1 PAGES 5b AND 3/ 1UPRA FOR SHEPARD'Sf
AB EVIATIOUS). HEAABREVIATIONS gxgLAInED THERE WILL BE USED

ROUGHOUT THE TEXT. \FOR EF.MPLE, A BE11DE A CASE CITATION,MEANS

THAT THE CASE WAS -AFARMED ON APPEAL IHE RESEARCHER MUST ALSO

// CHECK THE LARGER AB/An*7101P TABLE (Fog THE ABBREVIATIONS OF

// COURTS, PERIODICALS, . !HIS TABLE IS ALSO AT THE BEpInnins

OF THE CITATOR.

FINALLY, RECALL,THAT ERE ARE OFTEN DIFFERENT CI4ATQRS FOR

THE OFFICIAL AND .UNOFFICIAL EDITION OF THE SAME CASE. 134 RESEARCH-

ER MAY ONLY KNOW;WHAT THE t TATION VOLUME AND PAGE NUMBER) LS

FOR ONE OF THE'PITIONS. IH CIT4TOR CAN BE A WAY FOR HIM TO

DISCOVER WHAT THE OTHER CITATION (CALLED THE PARALLEL CITE) IS.

AFTER HE HAS LOCATED THE CITA R COVERING THE EDITION THAT HE HAS

AND FOUND THE APPROPRIATE VOLUI1 NUMBER AND PAGE NUMBER, THE FIRST

BEFERENCE THAT HE WILL FIND UND THE-PAGE-NUMERWILL BE THE

PARALLEL CITATION, (HE OFFICIAL EDITION IS ALWAYS PRINTED IN
,
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BOUND VOLU$.ES AFTER THE UNOFICIAL EDITION HAS BEEN PRINTED. HENCE,
THE RESEARCHER WHO HAS THE UkOFFICIAL CITATION, WILL. NOT BE ALBE
TO FIND THE PARALLEL CITATION TO THE OFFICIAL EDITION IF THE
LATTER ,HAS NOT BEEN PRINTED AS OF THE DATE WHEN THE CITATOR WAS
PRINTED. 7
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State Reports
Mere=

Le us asszt.m.e that by refrresee to a digest, encyclopedia. ..text kink or
other unit of legal research or the sta=te law of the state, you hare boated
the ease e Fe1cl s. Swaney, re2=144..., vc,.=. 193 Massachtmetts Reports
at page 3%.

The spec en page . . ennui= a re-odnetion of page 725 = athe
Nt Gist. Edition of Shepard's Ye...Le-bullets; ertationa Note the number
of ,te r' nine of repoila L93" in the upper left earner of the page.

An ezairranalon of thie-LNd far type tramts appeartng in the col=2a
!OCI.1)A the page number '--354c in the third ',Iv= of =tat o= 71-js
the initial page of the case ender to-Aadation Following this page ==sher
you -gra :kJ the eitamons c79 745," 11 AS 973". "f23 Las 1169;"
tuditating that the same case is sho reported. r 74 Nvitlezre:-.^. &putter
745 11,- American State Reports and Lis Lawyers Reporu Annotated.
New %,...erva

In:ot".sthing the histor,i of this eon wej observe that upon appeal
to the 1;n2ied. States Supreme (.%-r..-1 tt was sErzt-: en tr, 214 1.-nned
States Retorii 'VS" 91, 5? Lawyels' Friitior4,17,,d,e41 r..a.toz Supreme Court
Report-e. 1f-ri and 2? Supreme Court B.,. rte - 726-7.'

.

It is uiso te,.. re observed b.:: clang e. yes preceding the
eitamons that tha esset hi o teen f" and eascthr,,,istoxl d" m rub
sequent eases in the liassatiatcsetts as fe f.rt. tourts

.
In the tstation f l93 33as '5476", the small sayer, 1 5sure 's- in advance,

ref tae g page 476 mdmatt, Lr.st tht of law brought out
th viertg-capi, t4' the 5.3 ..121,23 of 193 ifss ca.. teem followed is
1%3 Has ik 476

will not, c:tat.,L1 whir: c-cr.tap "s"
2...ds e t atirR page number Y-71:01 ,ti; this point in

pc-mints% -.xi-, -0a !Its 29 223 14.1:g :r4 and 2:50

In addttion to the eitausms SL ;-At: with paragript -;gt.: of the syllabustt otdt),,r.,..0 point psregrs us of the syllabus
other headsotes of this case by Lue tteirerhusetts and. federal eva.-ta. rne

or

eases deeling with a point of law in any pri,x4itiSr. paragraph of the ellatras
or headnte may thus be referred to ;:-arl.tay witrc,u eze=intr.g ever; citing
ease lssted"

This ease has qr..... been wed tr, the lard Bersiw "MR". Boston
University Law Review BUTt" fend 3fasssebu se r Law Quarterly 11Q-

, .' The awl:xis appearing in annota.tions (.1 the Annotated Be:ions System
are grouped together for erniveraenee of use

By examining this same volume and .page number in any subsequent
bound supplement or volume. the etirrt t.e.yse of the per odscaIly published
paper-ooTerea cumulative supplement and soy current lane sif the advance
sheet of Shepard s Ilassaithusets Citations all Eiliseqtent 'stations to this
case will be found.

In this Instance. as in ev instance. Shepaird's Citations to eases will
. enable the lawyer inn wiry ab Use to,colleet the entire body of ease law

that revolves around and abou s given ease.
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LIE KEY SYSIE8 QE ILE WEST PUBLISHING altmax

NEWEST PULTSHIAA COMPANY ANALYZES EVERY CASE REPORTED
THE ITED bTAXES. FOR EVERY CASE, THEY WRITE i

SERIES OF PARAE.R4EMS, CALLEPAEARIOTES, WHICH SUMMARIZE OR QUOTE
FROM THE CASE. F..E PAGES a FF01 tACH PARAGRAPH IS INTENDER TO
CAPSULIZE A SEGMENT"OF THE CASE. THERRETTCALtY, THEREFORE...-if
ONE READS ALL-THE HEADNOTES TO A CASE HE WILL HAVE READ A CONCISE
SUAAARY OF W1AT THE CA$c, WAS ABOUT.

WEST HAS BROKEN r0,(4 EVERY AREA OF THE LAW INTO SUBJECT TOPICS.
UNDER THIS SYSTEM, EVERY HEADNOTE WILL BE LOCATED UNDER ONE OR
RE TOPICS E.G., SEAR CA AND SEZURE, EVIDENCE, PRISOKV,,,ETQ. S.
QH

' F 11/TING IIS VERIVItED WEOFEM igillirOIS41;64iiS4I6NIET3RIASTOPIC

LABEL AND A KEY NUMB . EST THEN TAKES THE SAME KEY NUMBERS AND
TOPICS FROM DIFORENT ES AND CONSOLIDATES THEM INTO WHAT ARE.

f CALLED DIGESTS. ilENCE,SUPPOSE THAT A RESEARCHER IS STUDY16 AN
,OPINION NH/CH HASsA KEY' TE AT THE BEGINNING AS FOLLOWS: 0° L42

. RIGHT :TO LIEN, TREE RE
cOVERS THR COO NO
HIGHT TO LIEN.

it OF THAT COURT ERING
AN EFFECTIVE WA

II -.HAS SAID MUT q
WRITTEN, OR

11

THERE ARE
COURTS OF EACH

, SET OF DIGEST
. . FROM EVERY COIL

FOR HI

RCHER GOES .TO THE DIREST VOLUMES
CIDED THE OPINION. HE TURNS TO 0.N
WILL. FIND HEADNOTES, FROM EVERY CAVE

TOPIC OF THE RIGHT TO A LIEN. IT IS
TO DETERMINE QUICKLY WHAT THE COURT

TOPIC BEFORE AND AFTER THE OPINION WAS
TOFITE LISTINGS, HE CHECKS THE POCKET- PARTS).

DIViD L STATE. IN ADDITION THERE IS A MASTER
T C

PAR:TIA DIGESTS COVERING FEDERAL COURTS AHD TA

OLIDATES THE HEADNOTES OF EVERY CASE
-IN THE COUNTRY.

?' '1 EXAMPLE

- AT A PRO SSIONAWRESTLING MATCH IN NEBRASKA, tHE REFEREE
,WAS THRtNN FR THE RING IN SUCH A WAY THAT HE STRUCK AND
JURED THE PtA IFF WOO WAS A FRONT ROW SPECTATOR. LAN PLAIN-

TIFF SUE: AR THERE :ANY CASES ON P017T7., HOW CAN THE DIGEST -
KEY NUMBER SYtTEM HELP.THE REAEARCHER 'HE FIRST GOES TO THE
INDEX OF THE DIGEST VERING NEBRASKA CASES AND LOCATES KEY
'TOPICS OD KAYINUMBE S THAT COULD COVER THE FACT; OF HIS PRO-
RUM.' IN HIS- SEARCH HE COMES ACROSS AY TOPIC THEATERS AAR
MOWS' OP leITS T9 ECK XEY NUMBER b UNDER THIS TOPIC. KEY

UMBER -b gs LfABILITIES FOR IN I; TO PERSONS ATTENDING"
EATERS 1114WS. UNDER KEY H LW HE FINDS THE CASE OF

Y. EASISA STATE BOARD QE

,
te
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3. IOOKEI SYSTEM QE itiOduihnusHim

NE WEST EUREISHIND COMPANY' ANALYZES EMERY CASE REPORTED
THROUGHOUT THE UNITED STATES. FOR EVERY CASE, THEY WRITE°A
SERIES OF PAAGRAEHS, CALLED HEADOOTP, NHIICH SUMMARIZE OR QUOTE
FROM THE CASE.---AJEE,PAGES_a_fFs), LACH PARAGRAPH IS INTENDED TO

-CAPSULIZE A SEGMENT `"OF CASE; dREbRETteAtLYT-THEREPO
ONE READS ALL THE HEADNOTES JO A CASE HE WILLHAVE READ A CONCISE
SUMMARY OF ,WHAT THE CASE WAS ABOUT.-

A WEST HAS BROKEN DOWN EVERY AREA OF THE LAW INTO SUBJECT TOPICS.
UNDER THIS SYSTEM) EVERY HEADNOTE WILL BE LOCATED UNDER ONE OR
MORE TOPICS E.G., SEARCH AND SEZURE) EVADE E. PRISON $. EIS. .

H HEADING IS UB IVIDED INTO KEY'NUMBERS, E.G., "'I PRISON.'
BISON, EI.C. VER HEADNOTE FROM OPINIONS S ASSIGNED A TOPIC

LABEL AND A KEY NUMBS WEST THEN TAKES THE S E KEY NUMBERS AND
TOPICS FROM DIFFERENT-- SES*AND CONSOLIDATES THEM INTO WHAT ARE
CALLED DIGESTS. HENCE SUPPOSE THAT A RESEARCHER IS STUDYIR9 AN
,OPINION WHICH HAS A KE NOTE AT THE BEGINNING AS FOLLOWS: *.Z42

RIGHT...10 LIEN. THE RE ARCHER GOES TO THE DIGEST VOLUMES UM
COVERS THF COURT WHICH DECIDED THE bPINION, HE TURNS TO 40.114/

MIGHT TO LIEN. THERE H WLLL FIND HEADNOTES FROM EVERY CA$E
OF THAT COURT COVERING HE TOPIC OF THE RIGHT TO A LIEN. IT IS
AN EFFECTIVE WAY FOR HI TO DETERMINE QUICKLY WHAT THE COURT

..HAS SAID TUT THE TOPI BEFORE AND AFTER THE OPINION WAS -

WRITTEN. OR 4P-TO-DATE LISTINGS) HE CHECKS
. 5

THERE ARE SEPARATE DIGESTS COVERING FEDERAL COURTS AND THE

SET OF DIGEST THAT CONSOLIDATES THE HEADNOTES OF EVERY CASE
FROM EVERY COURT IN THE COUNTRY.

THE POCKET-PARTS).

COURTS OF EACH INDIVIDUAL STATE. N ADDWION THERE IS A MASTER

EXAMPLE

n

- AT A.PROFESSIAIWESTLING MATCH 001EBRASKA, THE REFEREE
.

WAS THROWN FROM TH IN SUCH A WAY THAT HE STRUCK AND- .IN-'.
JURED THE PtAINTIFF WHO WAS A FRONT ROW SPUTATOR; LAN PLAIN`-

.

,

ARE THERE ANY CASES ON POINT?t. HOW CAN THE DIGEST-
. KEY NUMBER SYSTEM HELP THE REAEhRCHERY HEo'FiRST GOES TO.THE

INDEX OFTHE DIGEST-COVERING NEBRASKA CASES AND LOCATES KE i

0PICS #ND KEY NUMBERS THAT COULD COVER THE FACT§ OF HIS PROr-
LEM;"-IN HIS SEARCH, HE COMES ACROSS AY TOPIC THEATERS-AND'
SHOWS" ARDMANTS TD CHECK,KEY NUMBER 0 UNDER THIS TOPIC. KEY

ouraeR 0 COYERS LIABILITLES FOR iwygig; TO PERSONS ATTENDING"

*LAUSE Yo STATE DOARR DE BGRtCULTURE. ', k

1HEATERS A D WIOWS. UNDER KEY NUM4ER 0l1.0) HE FINDS THE CASE OF,
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CHAPTER FIFT-Za-

&hi. $7:...RT LEGAL

:SEAR -OURS

G

THE RESEARCHER +-.AS A :0MKAND CF MOST OF THE BASICS
WHAT ARE THE DIFFE.1ENT KMDS OF .,-ViS IAD HOW ARE THEY ?SAD

WirTERPBEit.-D, WHAT IS LEGAL tJTHORITY; HOW IS LAW Al.:NOTATED,,
HIS TASK IS AS FOLLOWS: HOW TC BEGIN RESEARCH 05 A SPECIFIC
PROBLEM? *ERE TO BEGIN? )OES 11E START WITH CASES? DIGESTS?
FORMBOOKS? ETC.

A NUMBER OF GUlDELIW..MiteBE HELPFUL alTrTE!ELQUESTIONS:

1. JHFRF. ARE EllABSOLUTP 2t.4489;--

INDICATED EARLIER (PAGE'll SUPRO RESEARCHERS TEND TO
DEVELOP THEIR OWN POTIfULAR STYLE ORPRESEARCH. :ARE ARE F.EW,

IF ANY, po S" AND DON S" THAT APPLY TO EVERY SITUATION. 4HLS
IS SO FOR tHE QUESTION OFF WHERE TO BEGIN AS WELL AS FOR EVERY
OTHER QUESTION CONFRONTIG THE RESEARCHER. ONE RESEARCHER MaY
START WITH THE DIGESTS, ANOTHER MAY BEGIN WITH A. HORNBOOK. IHE

bETHOD IS NOT IMPORTANT SO LONG AS. THE RIGHT RESULT IS REACHED.
PRE RIGHT RESULT IS A COMPREHENSIVE ANALYSISOF WHAT LAW APPLIES
TO THE PROBLEM BEING RESEARCHED. As THE RESEARCHER GAINS
EXPERIENCE HE WILL.DEVELOP THE STYLE OR FORMAT OF RESEARCH WITH
WHICH HE ISMOST COMFORTABLE.

2: FiFXIBILITY ia Ka.

AS WITH SO MANY AREAS OF LEGAL RESEARCH, FLEXIBILITY IS
IPARAMOUNT. IF THE RESEARCHER STARTS WITH A DIGEST ONE 'TIME, HE

taiouln BE FLEXIBLE ENOUGH TO START WITH THE STATUTORY CODE OP. AN
1ENCYGL6FEWA NEXT TigE -IF DIGEST APPROACH DID NOT PROVE

FRUITFUL.
s

THE RESEARCHER SHOULD BE PREPARED FOR FRUSTRATION; NINE TIMES
OUT OF TEN; HE WILL MEET' IT BECAUSE OF,THE VAST NUMBER OF AVENUES
THAT HE COULD PURUE.. SUPPOSE THAT THE RESEARCHER STARTS WITH THE

STATUTORY CO E. tROM THE CODE HE MOVES TO CASES AND THEN TO
FORKBOOKS. AT THIS STAGE HE DISCOVERS THAT HIS INITIAL SEARCH OF

THE STATUTORY CODE HAS INADEQUAIE BECAUSE OF NEW FACTORS UNCOVERED.
HE THEN GOES BACKTO THE CODE AND STARTS AGAIN WITH HIS'NEWLY DIS-

COVERED PERSPECTIVE 6UIDIU HIM THIS TIME . MEN BACK TO THE CODE,

HE RUNS INTO DIFFICULTY. HE CAN T FIND WHAT HE IS AFTER. HIS

fRESHIERSPECTIVE WAS NOT THAT HELPFUL AFTER ALL; YET HE STILL

FEELS THAT THE CODE HAS §OMET*ING TO OFFER IF HE JUST KEEPS

DIGGING. STILL NO LUCK. HE SITS BACK, LOOKS UP AT THE CE4UNG

93



AhD 4SDEPS WHAT TO DON HE VAGUELY ..EMEBS '54/q_THING HE

REALD)Al.A FOOTNOTE 'ppm_ RE THAT HE INKS MIGHT HELP HIM GET

BACK ON THE TRACK? HE ADS NUM NUTES TRYING TO FIND THE

FOOTNOTE. AGAIN.
TRACK?

F IT, BUT H MEMORX' DECEIVED HIM: THE

FOOTNOTE COVERED SOMETHING ELSE IRELY., HE DACIDES THAT HE HAS

SPENT ENOUGH TIME FOR THE MOM.- THE CODE. HE WILL RETURN TO

-LA ER. TiJERE.ARE.SEVERAL _S THAT ME WANTS TO READ AGAIN.

dE DOES SO. IN THE MIDDLE OF' EADING gsE OF THE CASES, A
THOU COMES TO HIM ABOF THE ...Er ME CASE DIp NOT ION

-THE CODE; THE CASE JUST -64:0"EM TRIGGERED THE THOUGHT GOES
i
BACK TO THE CODE. WITH HIS INSIGHT AND F.INTS WHAT HE IS AFTER.

.
?DINT IS-THAT TT iS MORE RELEVANT 70 TALK OF %TAMING

POINTS THAN OF A. STARTING POINT. Ii IS NOT A SIGN OF BAD RESEARCH.

IF THE RESEARCHER FINDS 11MSE14 GOIN2 AROUND IN CIRCLES SO EONS

AS EVERY TIME HE GOES BACK TO START AGAIN, HE DOES SO WITH A

FRESH ?AI' OF EYES, SO LONG AS HE IS LEARNING FROM. THE -MISTAKES-

, OR BLIND ALLEYS THAT HE HAS CONFRONTED.
.

3. AND. TILE QE CONTENTSA1'1HE STATUTORY CODE. . INETILL

liSEEUL STARTING ma.

- STARTING WITH THE CODE IS COT ESSENTIAL, BUT THE RESEARCHER

MAY FIND IT-TO BE PRODUCTIVE. IHE STATUTORY tQDE WILL NORMALLY

CONTAIN A NUMBER OF USEFUL ANNOTATIONS, Ea.e....,-CROSS-REFERENCES,

CASE CITATIONS EI.C.

14. la RESEARCHER I' k.SE. MEE RESEARCHERS LEADS.

VERY OFTEN, OTHER ATTORNEYS OR PARALEGALS WILL.WFAMILIAR

WITH SOME ASPECT OF THE PROBLEM BEING RESEARCHED. WHENEVER CON-

VOIENT, THE RESEARCHER SHOULD ASK THEM FOR SOME LEADS ON WHERE

TO LOOK.

S. QM Pr't'FARCH Da#ai.01)-iFRS.

AS INDICATED EARLIER (PAGE 9 SMERA), THE RESEARCHER SHOULD

TAKE ADVANTAGE OF RESEARCH ALREADY BONE BY OTHERS ON-THE SAME OR

SIMILAR PROBLEMS.
THE BEST-WAY TO'BFAN MAY BE BY TAKING ADVANTAGE

OF THIS OTHER RESEARCH.
(d071', HOWEVER, THE DANGERS OF THIS ,

APPROACH POINTED OUT ON PAGE WHAT OTHER SUCH RESEARCH

MAY BE %VAILABLE? SEVERAL S".7;DRCES ARE MENTIONED HERE7:

A) THE OFFICE WHERE YOU WORK MAY HAVE4r=1'ORANDA WRITTEN

IN THE PAST ON SIMILAR PROBLEMS.

B) A HORNBOOK, LAW REVIEW ARTICLE OR OTHER T4gATISE MAY

HAVE EXTENSIVE RESEARCH WITHIN IT. (YOU MAY WANT

TO IGNORE THE CONCLUSIONS OF THE TREATISE AND
SIMPLY TAKE DOWN ALL THE CITATIONS-PROVIDED THEREIN).

0
9

o



..."-C) OFTEN., IF YOU HAVE A CASE THAZ.IS DIRECTLY OR SOMEAAT ON
POINT, THE JUDGE WILL HAVE DONE IVE RESEARCH
IN SUPPORTING HIS CONCLUSIONS. `SL OPINIONS, FOR
-..AMPLE, WILL HAVE LITERALLY SCORES OF CITATIONS.

Wlild THESE GUIDEVINES IN MIND, THE RESEARCHER SHOULD BE
1

FAMILIAR WITH THE THREE BASIC APPROACHES TO UNCOVERING THE LM.

DESCRIETIVE WOIRDETHOD
lODIC fiETHOD -

-C. CASE METHCD

A. DEScRIvTIvE WORD V=THDD

THE RESEARCHER CAREFOLLY IDENTIFIES-ALL THE FACTS, pp HIS
PROBLEM. tVERY PROBLEM IS BASED ON A FACT MUATION. HE CAN
'CATEGORIZE HIS FACTS 'WA NUMBER OF WAYS:

4. PARTIES

WHO IS INVOLVED? A. DRIVER? A POLICEMAN? A DRUNK? A CHILD?
A STUDENT? EU.

2.' PLACES

DID THE EVENT HAPPEIj OR ALLEGEDLY W.PPEN? ON
AT HOME. IN A FOREIGN COUNTRY: AT .A FACTORY! EI.

3. WHAT 'HAPPENED

THE BEACH?

CAR COLLISION? CRICK BOUNCED? FATHER DIED? MONEY FOUND?
rEa

P4OM THIS LIST 'THE RESEARCHER.PICKS THE MOSTDESCRIPTIVE
_Nom Af56.1 BEACH,I.COLLISIC#I, CHEGKA_ETC.I.AND LOOKS
THEM UP INL3RE INDEX TO'VARIOUS LAj BOOKS.. IME,PL6E$74 FO§
EXAMPLE, MAY HAVE SECTIONS CALLED DESCRIPTIVE NORD INDEX. HE
CHECKS THE WORDS IN THE INDEX AND FINDS WHERE THEY ARE TREATEU IN

f. THE Bow OF THE BOOK.

SOMETIMES THE INDEX WILL NOT LIST SUCH WORDS WHABETIC4LLY.,
THEY_MAY BE FOUND, HOWEVER, UNDER GENERAL TOPICS. IF AfOU DON T
KNOW WHAT TOPIC YOUR WORE FALLS UNDER YOU WILL PROBABLY NOT FIND
REFERENCE 70 THE WORD. HENCE THE TOPIC METHOD MUST BE USED.

B. Toinc METHOD

TAKE ALL YOUR DESCRIPTIVE WORDS.AND GENERALIZE THEM INTO
BROADER TOPICS. LACH BOOK OR SET OF BOOKS MAY HAVE ITS OWN
TOPIC BREAKDOWN. ON THE FOLLOWING TWO PAS%) FOR EXAMPLE, YOU WILL

i
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. as= Ckt-ticz

USE THIS METHCIr, THE RiSEARCHER PILIST HAVE AT LEST ONE
CASE CITATI.W.TO BEGIN WITH. THE tAWBOOK(S) HE IS EXAMINING

, MAX HAVE-A TABLE OF CASES. IF WI, HE CONSULTS IT TO DETERMINE IF
THE CASE-Ott H.A. IS MENTIONED.' (rhE CASES NORMALLY WILL BE LISTED*"
ALPHABE-4I CALLY). HE WEN GOES TOP THE~ BODY OF THE BOOK WHERE HIS
CASE IS TREATE..0,. WIL- PROBABLY FIND EXTENSIVE ANNOTATIONS, OR

. AT LEAST LEADS ON .WHERE HE CAN FIND THESt ANNOTATIONS.,

t_ r

;
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CHAPTER SIXTEEN

imintis APPLICABLE CONSTITUTIONAL LAW

THERE ARE SEVEN,STEPS THAT COULD BE USED IN FINDING APPLICABLE
CONSTITUTIONAL SAW CONSTITUTIONAL LAW THAT MAY APPLY TO

ACTSCTS OF YOUR PRGBLEM): .
.

I. Locate the volumes in the library where an swotted
edition, of the conviitution is found;

2. teteriine which constiiution, if any, is authority
far the facts of the problem belma researched;

3. Use the indem'and the tans of contents. to the
constitution to.determine whether any of its
provisions apply to the problem; .

4. Shepardize the constitutional provisions that
you think might apZy;

3. Determine whether there are cases interpreting these
constitutional provisions that are analogous to
the facts of the problem being researched;

S. etermine whether these cases are mandatory or per-
suasive_ 'authority;

7. Shepardize these cases. '

THE RESEARCHER THEN WRITES A MEMORANDUM OF LAW (SEE PART II INFRA)
-PRESENTING HIS CONCLUSIONS FROM THE ABOVE $ EMEN STEPS. IT IS'
HOT NECESSARY FOR THE RE$EARCNER TO FOLLOW EACH OF THESE STEPS IN THE

ORDER PRESENTED ABOVE. IF A PROVISION OF THE CONSTITUTION. IS AT
ISSUE IN THE PROBLEM, HOWEVER, A THOROUGH JOB OF LEGAL RESEARCH
WILL NECESSIATE THAT ALL SEVEN STEPS BE FOLLOWED IN WHATEVER ORDER
NHE. RESEARCHEN ADOPTS. HE WILL VERY LIKELY BE SHIFTING FROM STEP
TO STEP BEFORE HE IS READY TO STATE H4S-CONCLUSIONS.

THERE AR i MANY ANNOTATED EDITIONS OF THE U.S. CONSTITUTION
AVAILABLE. FOR EXAMPLE:

i: "LE
FIRST

TATT1 nERA!-D-Yefftw'?-FrEDIJHREs r AIN-
An .6 a: : at _ I.. .

4 OF I. dial . i -: CORI REPORTS DIGEST;
I q

_ .§

STATE CONSTITUTIONS ARE ALSO OFTEN PRINTED IN A HIM ER OF TEXTS.
OR EXAMPLE, THE FIRST SEVERAL VOLUMES OF THE STATE S STATUTORY

CODE. LOCAL CONSTITUTIONS AHD CHARTERS ARE USUALLY PRINTED IN .

SEPARATE VOLUMES.

134



- 103

THE RESSARCHERAMUST MAKE A PR.ELIMINARY DETEPAINATICM CT WHICH
CIITUTION, IF.ANY, IS RELEVANT TQ HIS PROBL.91. (bEE CHAPTER

MBA ON LEGAL AUTHORITY). FOR PURPOSES OF DISCUSSION, WE
WILL ASSUME THAT CONSTITUTIONAL LAW IS RELEVANT.

.... .

i,

--.4 THE NEXT STEP IS TO USE THE IND EX AND THE TABLE OF CONTENTS
TO DET:-MItE WHICH CONBTITUTIONALPROVISIONS JUGIT COVER `THE

--PRoBLEm,.. imE RESUMER MUST HAVE BEFORE HIM A eRECISELY WORDED 4,

STATEW.NT,OF THE FACTS INVOLVED IN THE PROBLEM SUBDIVIDED ACCORDING
TO MAJOR CATEGORIES. HE THEN DIGS INTO THE TABLE OF COgENTS
MTV THE INDEX OF:

.

4
1. THE SERARATE VOLUMES OW THE PONZMUTIONJ
Z. THE ANNOTATED SET OF STATUTES-THAT ALSO CONTAINS THE

_CONSTITUTION; - .

-3. THE DIGEST TO THE CONSTITUTION;
.

IF RELEVANT -PROVISIONS An FOUND, THEM THE RESEARCHER MUST
CHECK THE POCKET-PARTS AND ANY POSSIBLE FrPiACEMM YOLUME TO
DETERMINE WHETHER THE PROVISI,ON HAS BEEN AMENDED OR RUSALED.

,.

THEN AN EXHAUSTIVE CHECK OF CASE LAW.UST BE MADE TO DETERMINE
WHETHER CASES EXIST WHICH HAVE INTERPRETED THE PROVISION OF THE
CONSTITUTION.BEING STUDIED. 'SUCH CASES ARE FOUND IN THE FOLLOWING
WAYS: .

1. CHECK THE HEADNOTES FOLLOWLNS THE CONSTITUTIONAL PRO-
yIsIoN IN ANNOTATED EDITIONS (ALSO CHECK- POCKET-
PART FOR ADDITIONAL HEADNOTES);

.HECK THE HEATH ES IN THE DIGEST OF THE CONSTITUTION)E
. 0 TO MEPARD S LITATOR "COVERING THD CONSTITUTION AND

LOOK UP THE CONSTITUTIONAL-:PROVISION. WRITE -DOWN
THE CITATIONS--3FM-045 TREATING THAT PROVISION
AND READ SELECTIVE ONES OR ALL OF TEEM.

4. ReAp A COMMENTARY (LAW REVIEW, ENCYCLOPEDIA Ems) ON THE
CONSTITUTIONAL PROVISION, AND CHECK THE OPINIONS IT
GIVE; THAT TREAT THE PRQVISIONt

5. WORDS= GOA= (SEE PAGE j1PAGE

HAvING FOUND OPINIONS THAT INTERPRET THE PROVISION IN QUESTION,_
THE RESEARCHER MUST THEN DETERMINE *ETHER THE OPINIONS ARE
ANALOGOUS T0' THE FACTS OF HIS PROBLEM (SEE CHAPTER !HELVE SUPRA).
THE NEXT QUESTION THAT MUST BE ASKED OF ANALOGOUS CAS OR OPINIONS
IS; UHTHEY MANDATORY OR PERSUASIVE'AORITY_(SEE ELEVEN

. ALL OF THE CASES THAT ARE MANDATORY AUTHORITY MUST Digs
BE SHEPARDIZED TO DETERMINE WHETHER THEY ARE STILL GOOD LAW. IHE
SAME PS TRUE OF AS MANYOF THE CASES THAT ARE DEEMED TO BE PER-
SUASIVE AUTHORITY THAT THE RESEARCHER MENDS TO USE IN HIS MEMORAN-
DUM.

THE RESEARCHER IS NOW READY TO COLLECT HIS NOTES AND PREPARE A
MEMORANDUM OF LAW eRESENTING THE CONCLUSIONS OF HIS LEGAL RESEARCH
OH THIS CONSTITUTIONAL PROVISION AS APPEICABLE OR AS ARGUABLY
XRPLICABLE TO THE FACTS OF HIS PROBLEM;

1 .

.
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CHAPTER .SEVENTEE4

FIRING APPLIVABLE
YIATUTORYZLAW ,

A RESEiRaiER OFTEN BEGINS :HIS griStrk WITH SI TTORY JAW.-
tEDERAL STATUTES AR= FOUND IN THE V "CO ' THE

oFFIgjAmpITIoN. IHn' ARE THO'UNOFFICI , ANNOTATED EDITIONS,
IHE ATF LODE. RTtOTATED AND THE _WM tNNOTATED.

EDITION,-I..G., UTAH LIOD
tv STATE STATUTES, MOST LIBRAws,HAvE Oyu rHE ANNoTATEp,

' IF THE .RESEARCHER HAPPENS TO KNOW VHAT AREA OF THE CODE COVERS
HIS PROBLEM, HE -'GOES THERE DIRECTLY, It HE DOES NOT KNOW_ THEM HE
MUST CAREJF1ILL.YIWIEGORI2E THE STATEMENT OF HIS PROBLEM SO THAT HE
CAN EFFECYWELYOSE TrpTABLES OF CONTENT AND THE INDEX VOLUMES.

(SEE CHAPTER tOUEN U RAJ. FOR EXAMPLE, SUPPOSE HIS FACTS ARE.
AS FOLLOWS:

'X' boyght a'refriger'ator fro ^X" Company. When °X°

,opt ite-home, 1,t..e=plok&d. ±wo peapZe uere injured.
nrieompany said tivit ths,.damage occurred inAtransit

. which was not handled by "Y" Company. "Y'; -told

that she nmst,sue,the.lom;:any that .delivered the
refrigerator to her.

.........
-THE..frr.SE.ARCHER MIGHT FIRST THINK OF THE GENERAL TOPICS OF THE'LAW

POUD.WHIGH THIS PROBLEM MIGHT FIT: ..

. ,. t.
..... , / k

.13NTRACT LAW .

NSUMER LAW
,

.r

ORT. LAW I
, . . . . .

. . ._
,...

HE THEN GOES TO THE INDEX VOUMES_AT THE END OF THE CODE Al
LOOKS -UNDER -THESE HEADINGS, STARTING WITH THE ONE HE'THINKS.

MIGHT' BE MAST .PRODUCTIVE.
.

.

IF.HE IS NOT ABLE TO FIND THE RIGHT GENERAL CATEGORIES
THROUGH THIS PPROACH, HE SHOULD' 60 TO THE FIRST VOLUME OF THE

CODE AND &AMINE IHE GENERAL SUBJECT CATEGORIES FOR THE ENTIRE

SET OF VOLUMES. IRIS LIST SHOULD BE WITHIN THE FIRST FEW PAGES OF

THE FIRST VOLUME (AND IT S SOMETIMES FOUND IN THE FIRST FEW

PAGES OF EVERY VOLUME IN THE CODE). THIS LIST SHOULD HAVf ABOUT
FIFTY TO ONE HUNDRED. ENTRIES'WHICH CAN BE BRIEFLY SCANNED IN

ORDER TQ ASSESS ,WHICH ENTIRES MIGHT SAY SOMETHINO ABOUT THE PRO

BLOC A RESEARCHER WHO IS RELATIVELY NEW TO THE CODE SHOULD

STUDY THIS LIST AS-SOON AS HE CAN. HE NEEDS TO BECOME FAAILIAR
WITH THE.STRUCTURE OF THE CODE.

'IN THE REFRIGERATOR HYPOTHETICAL SUPPOSE THArTHE RESEARCHER

FINDS THE INDEX VOLUME TREATING CONSUMER LAW AND DECIDES TO CHECK

1.36!
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IT. HE WILL VERY LIKELY F.IND HUNDRfDS OF HEADINGS AND SUB-HEAD-'

INES UNDER IT. HOW DOES-HE PROCEED: FIRST HE MAY THINK OF AS

TOPICS .0 ER CONSUMER LAW HE FEELS MAY FIT HIS PROBLEM.

OR EXAMPLE:-

WARRANTY
FRAVD
SALES
LIABILITY

HE CHECKS UNDER EACH OF THESE HEADINGS, STARTING WITH THE ONE HE

.
THINKS MIGHT BE MOST PRODUCTIVE. IHE SECOND APPROACH, WHICH IS

OFTEN PURSUED SIMULTANEOUSLY WITH THE FIRST, IS TO BREAK DOWN

THE FACTS INTO AS MANY DESCRIPTIVE WORDS OR KEY FACTS AS POSSZBLE.

tOR,EXAMPLE:
ttg:f.

REFRIGERATOR
EXPLOSION
INJURY
DAMAGE
'TRANSIT
.SHIPMENT

s .

THESE WORDS ARE THEN'tHECKED UNDER CONSUMER LAW.
.

EVERY. TIME A WORD IS LOOKED UP THE-RESEARCHER SHOULD BE 1
'THINKING-QF OTHER WORDS WITH THE SAME MEANING OR WORDS THAT FALL

INTO BROADER AND MORE SPECIFIC HEADINGS. 1-OR EXAMPLE: 4.

REFRIGERATOR - APPLIANCE, FREEZER, ELECTRIC
APPL4HCE, GAS APPLIANCE, ETC. '-`

EXPLOSION - BREAKDOWN, BODILY INJURY, EIRE, ETC..

-INJURY - PEOPLE, BODILY INJURY, EXPLOSION,
PAIN AND' SUFFERING, ETC.

THEE cATEGORLES AND SUB-CATEGORIES CAN -BE CHECKED IN TWO

INDICES. tIRST AT THE END OF ALL THE VOLUMES, AND SECOND, AT,JHE

END OF EACH VOLUME OR SET OF V9141MES COVERING A SINGLE-MAJOR

SUBJECT, E.G., CONSUMER LAW. tACH SUCH VOLUME OR SET OF VOLUMES

ALSO HAS ITS OWN TABLE OF CONTENTS WHICH SHOULD BE EXAMINED IN

'THE SAME WAY.

THERE ARE OTHER IN-ROADS TO STATUTES THAT SHOULD BE EXPLORED:
-

1. POPULAR HAME IMLE

VARTLY ACT. HE FEDERAL AND STATE CODES OFTEN-HAVE A SEPARATESOME ST TES HAVE ACQUIRED A POPULAR NAME, E.G., THE TAFT-

POPULAR NAME INDEX AT THE END OF THE VOLUMES, ANC THIS SHOULD

BE CHECKED IF THE RESEARCHER HAPPENS TO KNOW THE POPULAR MAHE OF

A STATUTE TH4T.APPLIES OR THAT MIGHT APPLY TO HIS PROBLEM.

r

7-
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2. YORDS Ahl/ EHRAIES.

THIS IS A MULT/-VOLUME SET.OF DEFINITIONS COVERING EVERY
COUNT LN THE COUNTRY. THE RESEARCHER CHECKS THE WORD OR PHRASE

I-S INTERESTED IN. THE DEFINITIONS CAME FROM COURTIOPINIONS.
HE RESEARCHER CHECKS THE COURT opintosa OR CASES FROM HIS STATE.

H READING SUCH OPINAONS,,HE WILL OFTEN FIND REFERENCES TO STATUTES.

HE GOES FROM liCRT)Alin TO*CASES, TO STATUTES.

-.16..ENEY.ER A RESEARCHER LS PURSUING STATUTE LEADS THROUGH CASES,

. HE MUST BE VERY CAREFUL TO BE SURE THAT THE STATUTES LISTED IN

THE CASE ARE STILL IN EFFECT OR ARE STILL REFERRED TO BY THE SAME

-NAME AND SE:TICN NUMBER IN THE CURRENT CODES, VERY OFTEN
STATUTES ARE.RECODIFIED, CHANGED OR OTHERWISE MODIFIED. A COURT

OPINION WRITTEN 4EF04. SUCH MODIFICATION WILL, OF COURSE,

REFLECT THE OLD VERSION OF THE STATUTE. REFERENCES TO SUCH
STATUTES IN CASES MUST BE TRANSLATED INTO THEIR CURRENT YERSION

IRROUGH CHECKING THE YEPLACEMENT VOLUME) IF ANY, OR THE IABLE OF

STATUTES AT THE BEGINNING OF THE STATUTORY CODE.

3. CROSS-REFERENCES
f

SUPPOSE THAT THE RESEARCHER CHECKS A STATUTE UNDER A HEADING

THAT HE THOUGHT MIGHT COVER THE PROBLEM. UPON READING THE
STATUTE, HE FINDS THAT IT WAS NOT 9N POINT, ALTHOUGH IT WAS IN ---

THE GENERAL AREA OF THE PROBLEM, AT THE ERD OF THE STATUTORY
SECTION OF THE ANNOTATED EDITION OF THE CODE, HgWI4 OFTEN EIND

CROSS -REF ENCES TO OTHER STATUTORY SECTIONS, WEE LHAPTER tIGHT
SUPRA). *MESE REFERENCES MAY.LEAD -HIM TO MORE RELEVANT SECTIONS,

;IMESTS

AS INDICATED, (SEEbIAPTEBS THREE ANILIWELVE SUPRA), DIGESTS ARE

SUMMARIES OF CASCOPINIONS. {HE RESEARCHER CAN; TRY TO FLIO

STATUTES THROUGH THE CASE OPINION SUMMARIES. rigaT HE SELECTS THE

DIGEST YOLUMES THAT COVER THE,XOURTS HE IS INVOLVED WITH, F.6.,

THE DIGEST VOLUMES COVERING EVERY COURT IN A PARTICULA STATE,

THESE DIgtSTS HAVE TABLgS 9F CONTENTS AND INDICES WHI CAN BE

CHECKED UNDER THE SAME HEADINGS AND SUB-HEADINGS THAT E USED IN

FOR THE TABLESOF CONTENT AND INDICES OF THE STATUTCR DES

DIRECTLY.

5. :COMKERTARTES

ENCYCLOPEDIAS, HORNBOOKS, LAW REVIEW ARTICLES, EIC. OFTEN

\ COMMENT UPON GENERAL AND SPECIFIC AREAS OF THE LAW. IN SO DOI*,

THEY INVARIABLY REFER TO STATUTORY LAW GOVERNING THOSE AREAS. !HESE
COMMENTARIES CAN BE EXCELLENT LEADSTORTHE RESEARCHER TO DETERMINE

WHAT STATUTES IN THE CODE SHOULD BE CHECKED FOR HIS PROBLEM,
,

DETERMINE WHAT HAS HAPPENED TO IT. IF ANyTHI 1 SINCE IT BECAME
.ONCE A STATUTE IS FOUND, IT MUST BE ANNO4
M

TED AND SHEPARDIZED TO

EFFECTIVE.

:)8
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:CHAPTER EIGHTEEN

FINDING APPLICABLE REGULATORY LAW

.,
'

FIKDING REGULATIONS OFIMMIPISTRATIVE AGENCIES CAN BE DIFt-1-
CULT FOR THE FOLLOWING REASONS: .

I. The regulations may .not be made available iolthe70iic.
A. They may be made available to the.ublic in pieosecoal fashicW'

'may. . .

. 3. They may not be codified or arranged in any coherent okder
other than chronologically.

4.. They may have pool. tab...lee of contents and indit;i, .ar none
at ail.-- .

S. They ray not be updated to ldeflect chan4es:. Th'e'almoat
.'

. impoesibls-toehepardize regulatione.

HENCE THE RESEARCHER CAN BE ATA GREAT DISADVANTAGE. MERE---- .

ARE SOME STOS THAT HE CAN TAKE TO .OFFSET,THESE DISABILITIES: .

1. WRITE OR CALL // THE AGENCY IN QUESTION AND 'TASK TO BE PLACED ON
THEIR MAILING LIST TO RECfIVE ALL ISSUED REGULATIONS. .....

2. WRITe0R,CALL THE 16ENCY IN QUESTION AND ASK TO .BE SENT (OR
ASK WHERE YO p CAN

CONVENIENTLY , TH

FIND) BEGULATIONSCOVERING THE SPECIFIC PRO-
1B

AVAILEMLABLETO THE P
BEING RESEAROHEU3LIC:

IF
D. IHg AGENCY

ISI

MAY HAVE ITS OWN LAW LIBRARY
T LOCATEDE

RESEARCHER COULD GO TO IT. ,..c.:

.

3.. FOR AGENCIES JHAI THE RESEARCHER WILI, BE WORKING WITH REGULARLY,
HE SHOVLD GET ON THEIR MAILING LIST FOR tOR OTHERWISE SEEK TO'

OBTAIN) NOT ONLY THE REGULATIONS OF.THE AGENCY, BUT Al.,S0 THEIR

ANNUAL REPORTS, MANUALS OF PROCEDURE, REPORTS OF SPECIAL spiplEk,

syugYINs EIC. - .
_ -

. . \
..o

4. CHECK COURT OPINIONS, tau, THROUGH DIGEST, TO DETERMINE IF THE
S DISCUSS AND REFER TO REGULATIONS OF THE AGENCY IN QUESTION.

HEPARDIZE THE,CASES. .z

5. &P TO THE STATUTORY CODE GOVERNING THE AGENCY IN 'QUESTION,

PARTICULARLY THE STATUTORY SECTION, IE ANY, THAT GIVES THE AGENCY

THE AUTHORIO TO WRITE REGULATIONS. IHE ANNOTATIONS FOLLOWING_
THE SECTIONMAY PROVIDE LEADS TO THE REGULATIONS.- .

E.-SOMETIMES, THE AGENCY WILL NOT ONLY ISSUE REGULATIONS BUT ''
.

WRITE 0)*INIgNS OR DECISIONS PURSUANT TO THEIR QUASI -4UDICIAL

EUNCTON. !HESE OPINIONS ARE SOMETIME PUBLISHED.. FREY OFTEN

REFER,TO THE AGENCY REGULATIONS AND ulatim ARE LEADS TO SUCH

MATERIAL. THE SAME DIFFICULTY REFERRED TO ABOVE, HOWEVER, ON'
FINDING,NEGULATIONS, APPLIES EQUALLY WELL, IF HOT MORE SO TO SUCH

,DECISIONS. .
_

. .

a'
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7. CHECKTO SEE IF A FaXerTER-CQMNBiTARY (SEE PAGE 29 a
!COVERS THE AGENCY IR QUESTION. MERE ARE MANY MOSE-LEAF TEXTS
PREPARED BY PRIVATE PUBUSHiNG COMPANIEt" THAT PROVIDE THE READER
WITH COMPREHENSIVE AND UR-TO-DATE DATA ON AGENCIES SLR AS THE

' kEpLATIonsF THE AGENCY.-

8. CHECK .OTHER COMkENTARIES, E21,AJ LAg REVIEW ARTICLES, HORN
BOOKS, ENCYCLOPEDIAS, THAT COVER THE AGENCY AND SEE IF THE.
COMMBRIAY LEADS TO REFRENDES ON, AGENCY REGULATIONS.

:"
FOR THE gDERAL AGEICIES; THERESEARIO N BE IN SUCH A.

DIFFICULT RE*TusPQSITIOli 4c4usg OF THE tMELL AND
THE LOD11 gEr- yEstwilys. EANY_ASENCMS ARE Rpoul ED TO

ISH THEIR REGULATIONS IR THE NULTI-VOLUME SET QF THE
!HI MATERIAL IS LATER CODIFIED IN TOE LODE QE

IHE INDICES AND TABLES OF CONTENT TO THESE TIECJS!
SHOULD BOSHECKED.



109 -

-CHAPTERIINETEEN

FINDING APPLICABLE CASE LAW

SINCE THE CASE REPORTERS, Ift OFFICIAL Mb UNQFFICIALEDITIOKS,
-ALMOIT NEVER HAVE TABLES OF CONTENTS OR INDICES, THE KESEARtHER
MUST FIND APPLLCABLE CASE LAW PRIMARILY THROUGH LEADS FROM:OTHER*
TEXTS. HIE REPORTER WILL 9FTEN'HAVE A TABLE OF CASES AT THE
BEGINNING OF THE VOLUME. 1Ha,IS HELPFUL ONLY If HE HAS THE
MA ME CF A posricoLAR CASE HE IS_TRACKING DOWN, 1HE Fall,PORTER, IN

THE UNOFFICIAL EDITION, MAY 014 A SUMMARY OF HEADNOTES LISTED AT
THE FRONT CF THE VOLUME, BUT THESE ARE'USUALLY NOT EFFICIENT WAYS
TO FIND CASE LAW GENERALLY BECAUSE THE HEADNOTES REFER ONLY TO THE
RELATIVELY SMALL HUK4ER OF CASES IN THE VOLUME OR PAMPHLET, AND
THE PERIOD OF.TIME POVERED BY THE,YOLUME OR PAMPHLET IS USUALLY.
ONE YEAR OR LESS. HOW, TREN, CAN THE RESEARCHER GET TO APPLICABLE
CASE LAW?'

HEADINSS.AND SUB-HEADINGS OF AND FACTS. THIS BREAKDOWN IS
HIS STARTING POINT IS ASA4THE BREAKDOWN OF HIS PROBLEM INTO

EMPLOYED IN TABLES OUCONTENTS Ahb INDICES OF THE VOLUMES OUTLINED
BELOW IN THE SAME MANNER AS ITIIS USED FOR CONSTITUTIONAL JAN,
STATUTORY LAW, AND AGENCY REGULATIONS, WHERE THEY EXIST. HE
INDICES AND TABLES ARE FROM TR -p2mowitis TEXTS:

1. AWAIAIED REPORTERS.` g, COURTS RAVE THEIR OWN ARNO-
TATELEDITIONS OF,THE REPORT ": THE 1VPLEXTENSIVE ANNOTATED
CASE REPORTER IS AMERICAN la -. 4 tALE), A MULTI-VOLUME SET
OF REPORTS COVERING MANY COURT Mt PICKS A NUMZER OF OPINIONS
THAT;IT FEEDS TO BE WORTHY OF a'- II ElarrIRE OPINION IS

. PRINTED AND IS FOLLOWED SY AN 3 SIVE DISCUSSION bF THE LAW
COVERED IN THE OPINtO_WITH AV NUMBER OF CITATIONS TO COURT
4CASES 6N THIS,LAW. un HAS A S PHISTICATED SYPTEM OF KEEPING THE

TEXTS UP TO DATE, E.G.. SEPARAT INDEX VOLUIES1. POCKET-PAUS En.

2. ANNOTATED STATUTES, tome* ED EbITICHIS OF STATUTORY CODES'
ALWAYS CONTAIN HEADNOTE SMHMARI OF COURT CASES THAT HAVE TREATED
THE STATUTORY SECTIONS. 1HE HEAbNOTES FOLLOKTUE INDIVIDUAL
STATUTES AND ARE UPDATED IN THE OCKET-PATS. IHIS CASE FINDING
VEHICLE IS- PROBABLY IN E MOST /ONLY USED BY RESEARCHERS.

3. OIHER CASES. IF THE READER
EVEN MARGINALLY ON POINT, THIS
IN THE OPINION WHICH CAM BE INV
OPINION ITSELF DOES NOT PROVIDE
SHEPARDIZING THE CASE PAY DO SO.

FOUND ONE CASE ON PO NT,
USUALLY CITE 0 ER CASES

R

iP
E WILL
ABLE LEADS TO CASE LAW I ?HE

REFERENCES AND
T'

THEN

t, DIGESTS. THE DIGESTS COVERIN, THE COURTS INVOLVED (WHERE THE

CASE WILL PROBABLY BE BROUGHT) SHOULD BE CHECKED. THE DIGESTS 1;o11

I

1
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A PARTICULAR STATE WILL USUALLY BE THE MOST APPROPRIATE. THE
TABLES OF CONTENT AND INDICES TO THE VOLUMES OF THE DIGEST SHOULD
BE-CONSULTED.

5. LOMMENTARIFS. ENCYCLOPEDIAS, REPORTERS -- COMMENTARIES,
-HORNSOOKS, FLOSOOKS, LAW REVIEW ARTICLES EIS... WILL OFTEN TREAT A
Mill:MAR AREA OF THE LAW AND iii' SO DOINA MAKE EXT-ENSIVE
REFERENCE TO THE CASE UN IN IRIS AREA. VALUABLE LEADS ARE FRE-
QUENTLY FOUND THROUGH SUCH SOURCES. --

6. Maas Am-PIE:Ms,

. 7. THERE ARE SPECIAL SUBJECT CASE REPORTERS 0
SHOULD BE USED

IF THE PROBLEM FALLS INTO THE AREA THEY COVER. EXAMPLE/ THERE
ARE'REPORTERS ON LABOR CASES, STALE TAX CASES, U.S. TAX CASES,

. INSURANCE CASES, E.

1 12
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AAPTER-TWENTY

LEGAL RESEARCH

1. USING AS MANY STATUTORY CODES OF DIFFERENT STATES

"ULAN IN YO U'4 LAW LIBRARY (DIO NOT GO BEYOND TEN DI

HOWEVER , FIND oar HOW OLD &)+ALE AND FEMALE MUST BE I

leg
WITHOUT CONSENT OF PARENT OR
STATE MAY OR MAY NOT HAVE THE SAFE ASE REOUIREM

WARMAN IN EACH 0

TARTIHS WITH THE FIRST FEW PAGES OF THE POCKET-PART,
. Go TO ANY -STATUTORY CODE BOOK THAT HAS A POCKET-P

THREE DIFFERENT SECTIONS THAT HAVE TOTALLY REP
MODIFIED THE SECTION IN THE BODY OF THE (IF YO

THREE ARE TOTAL REPEAL SECTIONS, KEEP GOI ?Jinn. YOU

SEaION THAT WAS MODIFIED). FOR THE SECTIONS TIMT HA

MODIFIED, DESCRIBE WHAT THE MODIFICATION WAS. 007E,

HAVE TO COMPARE THE NEW SECTION IN THE POCKET-PART WI

SECTION IN THE BODY OF rmg TEXT 1$ ORDER TO BE ABLE

WHAT THE MODIFICATION WAS),

3. PICK ONE CASE EXCERPT (IN -SMALL PARTAPH/HEADNO
EITHER A DIGEST OR IN. AN ANNOTATED CODE F YOU USf

WILL FIND CASE gXCERPTS AFTER THE STATUTE SECTIONS)

THE OFeTHE EXCERPT). USING THIS CITATION, FIND
WRITE DOM ME CITATION OF THE CASE (P

ITSE IN THE REPORTER(S) LISTED IN THE CITATION,

&SASE AND WARE IT TO THE CASE EXCERPT THAT YOU FO

OR CODE. t/F YOUR LAW LZRARY DOES NOT HAVE THE REPO

YOU NEED, CHECK OTHER CASE EXCERPTS UNTIL YOU FIND ON

CITATION OF A REPORTER THAT IS AVAILABLE TO YOU).

4. PICK CASE FROM ANY REPORTER THAT ?BAKE§

BODY OF THE OPINION OF At& STATUTE SECTION. b0 TO TH

CODE WHENEITKAT STATUTE SECTION IS FOUND AND READ.THE

SECTION IN ,THE CODE.

ARE
ERENT CODES,
ORDER TO
71F STATES. .

J.

IDENTIFY
PARTIALLY
FIRST

COME TO A
BEEN

THAT YOU MAY'
THE OLD
DESCRIBE

FORM) IN
CODE, YOU -

HEAD THE
INTED AT
= CASE
THE ENTIRE
IN THE DIGEST

THAT
WITH A

4

IN THE
STATUTORY
TIRE

Using pm. Leo
conititution,s4qt:ites cases x.-0.1 ofths

state You are in, research the fOZZooing prob(eas:

5. JOHN jOKES WAS SENT IO4STATE MENTAL. 4FIER BEIM'S

4 DECLARED MENTALLTALL. HE HAS BEEN INSTITUTIONALIZED FOR FIVE

lir TEARS (SINCE1957). im mLapcm VIEW tg,Ismor mow MENTALLY ILL.

IHE HOSPITALAISAGREES1 -,NHAT CAN HE DOf WHAT SEEPS MIGHT HE

TAKE TO TRY TO GET OUT

5. PETER' Ther4S.IgCONVICTED OF PETTY LARCENY; AT THE TIME FOR

SENTENCING, HIS ATTORKEY...ASKSTHE
J GE R4PL

COURT TO par Pg0BATIIHOMON IN

LIEU IN :A PRISON ,T2'11M0 IHE UDIES, SINCE RR.

HAD THREE PRIOR FELOW CONVICTIONS (ONE OF WHICU FOkA

RAPE), COULD MOT GRANT HIM PROBATION EVEN IF I WANTED
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CHAPTER TWENTY-ONE

INTRODUCTION TO WRITING
I

OUR ACIETY PLACES AN ItiORDINANTLY HIGH PREMIUM ON WRITTEN
WORDS. -flff IT IN WRITING, IS THE CONSTANT DEMAND AS IF TO SAY
THAT NOTHING EXISTS UNLESS 43 IS IN WRITING AND NO ONE EXISTS
UNLESS HE CAN WRITE WELL. THE PRACTICE OF LAW IS, IN LARGE'
MEASURE, WRITTEN DOCUICIAT.ATION OF FACTS AND WRITTEN ARGUkENIS MADE
TO CONVINCE SOMEONE WHAT LAW SHOULD APPLY TO THOSE'FACTS. 10 BE'

ABLE TO FUNCTION WITHIN THIS ENVIRONMENT CAN BE HIGHLY STIMULATING.
MOST, IF HOT ALL, LAWYERS TAKE GREAT PRIDE IN THE CENT THAT
THEY HAVE PRODUCED A DOCUMENT.THAT WAS HELL, WRITTEN. THE PARA-

. LEGAL WILL LEARN TO PRIZE THIS COMMENT AS TO HIS WORK AS MUCH AS
THE LAWYER. AT THE SAME TIME, FOR A LARGE NUF3ER OF PEOPLE,
WRITING IS -A VERY PAINFUL pRoatt...--

s.
.

A /MISER OF GENERAL OBSERVATIONS SHOULD BE MADE ABOUT WRITING
BEFORE ATTEMPTING THE SPECIFIC WRITING EXERCISES IN THE REMAINING

CHAPTERS OF THIS TEXT,

i. THRESHOLD PROBLEMS DE DEMO. ARII SPELLING 'MUST EE DEALT
KM INDIVIDUALLY AND REALISTICALLY.

FOR WHATEVER REASON,.MOST OF THE COURSES THAT WE HAVE TAKEN IN
ENGLISH GRAMMAR AND SPELLING HAVE NOT ADEQUATELY PREPARED US FOP
WRITING. 'HIS IS OFORTUNATE SINCE THEY ARE OBVIOUS FOUNDATIONS

. TO COMMUNICATION, IF OUR SENTENCE AND PARAGRAPH STRUCTURE IS
CLUMSY AND OUR SPELLING CONSTANTLY REQUIRES THE READER TO WONDER

APUT THE WORD BEING USED, WE WILL EITHER HAVE CONSIDERABLE
DIFFICULTY BEING UNDERSTOOD, OR WE WILL SO IRRITATE THE READER

THAT HE MAY DECIDE THAT IT-IS NOT WORTH THE EFFORT READING WHAT

WE HAVE TO SAY. ,

AND THE GRAMMATICAL RULES ARE OF PECULIAR IMPORTANCE IN
LIS1OLANGUAGE EVEN BEX01113 PROBLEMS OF CLARITY AND STYLE.

AL E IJTEM OF*RITINS MAY BE CLEAR, BUT CONTAIN $0 MANY ERRORS OF

SPELLING AND GRAMMAR THAT TUE READER WILL BEGIN TO DOUBT THE

COMPETENCE OF THE AUTHOR,. IHE WRITING MAY HOT RECEIVE THE SAME
.CONSIDERATION FROM THE READER BECAUSE OF ITS FORM, NOTWITHSTANDING

ITS CONTENT,
-

IT IS RECOMMENDED THAT THE STUDENT$SUPPLEMEHT WHATEVER COURSE

WORk HE 'PREVIOUSLY TOOK IN GRAMMAR BY PURCHASING A GRAMMAR WORKBOOK

GEARED TO HIS OWN LEVEL. HE SHOULD ASK SOMEONE, SUCH AS A FORMER

HIGH SCHOOL TEACHER, TO SUGGEST -A WORKBOOK THAT MIGHT BE APPRO-

PRIATE FOR SELF-STUDY. A FEW HOURS k WEEK DEVOTED TO THIS TASK

COULD PROVE TO BE HIGHLY VALUABLE IN BRUSHING UP OH SKILLS ONCE

.LEARNED AND FORGOTTEN, AS WELL AS ON SKILLS THAT WERE NEVER LEARNED
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AT ALL. FOR, SPELLING, THE STUDENT SHOULD HAVE HIS OWN NOTEBOX,
PREFERABLY ORE THAT CA'N BE ARRANGED, OR ONE THAT IS ALREADY
ARRANGED, ALPHABETICAIrLI, WITH TILE gI§St FEW PAGES ALLOCATED FOR
WORDS BEGINNING WITH A , SOME FOR B , ETC. CVERYTIME HE COKES
ACROSS A WORD THAT IS DIFFICULT FOR HIM TO SPELL HE SHOW CHECK
THE SPELLING IN A DICTIONARY AND EATER IT IN THE NOTEBOOK. tHIS
WILL. BE PARTICULARLY NECESSARY POR,WORDS THAT ARE NEW TO HIM
STEMMING .FROM HIS WORK IN THE LAW.

TO SOME, THESE RECOMMENDATIONS MAY APPEAR TO BE DEMEANING,
LOST OF US DO NOT WANT TO ADMIT THAT Wk NEED HELPJN SUCH BASICS,
BETTER TO. DEAL WITH THE REAL/TIES NOW, HOWEVER, THAN TO. BE
EMBARRASSED LATER.

2. NEVER 110-E°R5PfLLINS tlerzEkriAa /S1 $TAND Ili ME Ai 4E
JmAiTNATripciUMEaSgEYEREBSE.

. -

OF COURSE, SOMEONE WORKING IN LEGAL SERVICES IS NOT SIMPLY AN
INDIVI-NAL WHO SPELLS PROPERLY AND WHO STRUCTURES IS SENTENCES
ACCORDING TO THE BOOK. FIRST AND FOREMOST, HE IS SOMEONE _

IN ASPECTS OF THE PRACBCE OF LAW, SOMEONE WHO IS WILLING AND
ABLE TO BRING TO PROBLEM RESOLUTION WHAT IS INDISPENSABLE, NAMELY,
INSIGHT AND IMAGINATION. IO EXERCISE THESE TALENTS REQUIRES
DISCIPLINE AND A WILLINGNESS TO 62 OUT ON A LIMB, TO SUBJECT ONE'

TO DEVELOP.THIS DISCIPLINE_ AND ARE AFRAID OF THE SCRUTINY. fa74, %

SELF TO THE SCRUTINY OF OTHERS. MANY SHY AWAY FROM WHAT IT

OF.COURSE, ARE MATTERS SEPARATE FROM GRAMMAR AHD SPELLING EXCEPT
TO THE EXTENT THAT AN INDIVIDUAL USES HIS RBAKNESS IN GRAMMAR AND
SPELLING AS AN EXCUSE TO KEEP HIM FROM EVEN ATTEMPTING WRITING
TASKS THAT WILL BE EVALUATED BY THE TESTS OF DISCIPLINE AND
IMAGINATION.

3. DEVELOP /11 INCLINATION IQ BEGIN.

WOW OFTEN HAVE YOU HEARD IT gAID (OR HOW OFTEN HAVE YOU SAID),
A HATE TO WRITE TERKPAFERe 1HE BIGGEST PROBLEM FACED BY
St1CH HATERS IS BEGINNING. A VAST NUMBER OF MANHOURS IS 'WASTED
AS THE PROSPECTIVE AUTHOR SITS BEFORE A PIECE OF PAPER WONDERING
UCH TO BEGIN. HIS TIME SPAN IS EUPHEMISTICALLY REFERRED TO AS
PLANNING TIME, BUT MORE OFTEN THAN NOT, IT IS FILirED BY THE

CLASSIC RESPONSE OR NON- RESPONSE TO THE BLANK PAPgB S UNHOLY
CHALLENGE TO THE INDIVIDUAL, "I DARE YOU TO BEGINI- WHILE THE
TENSIONS BENEEN MAN AND PAPER MAY NOT ALWAYS BE THIS DRAMATIC
1HE FACT IS THAT MANY PEOPLE HAVE GREAT DIFFICULTY BEGINNI
IHE MOST SOPHISTICATED ARVICE THAT CAR BEGIVEN TO SUCH Pi

"BEGINNERS IS TO BEGIN. HE MUST PUSH HIMSELF IN THIS DIRECTION,
PARTICULARLY IF HE IS BEING ASKED TO WRITE ABOUT SOMETHING NEW TO

.HIM. UNCE'HE HAS DEVELOPED.AN INCLINATION TO BEGIN, IT WILLSECOME
RELATIVELY EASY FOR HIM TO LAUNCH INTO THE TASK OF WRITING LATER
ON. IRE FIRST STEP IS TO DEAL WITH THE WOW.

1 17
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4. WRITING Cal BE A VEHICLE DISCOVERING. gdAI XDU MAXI IQ
WRITE ARM.

THE PRECEDING POINT IS NOT MEANT TO DISCOUNT TUE VALIDITY AND
IMPORTANCE OF PLANNING ONE'S WRITING IN ADVANCE. UERE ARE SOttE_
INDIVIDUALS WH9 LIVE BY THE FOLLOWNG-PHILOSOPHY: IF YOU DON'T,
KNOX WHERE YOU RE GOING, YOU'LL PROBABLY END UP SOME WHERE ELSE:
OFTEN SUCH, INDIVIDUALS WORK BEST BY CAREFULLY. THINKING ABOUT 6HD
OUTLINING WHAT THEY WANT TO SAY BEFORE THEY BEGIN TO WRITE. IRIS .-

CAN BE EFFECTIVE SO LONG AS THE TIME FOR PLANNIJiS IS IOTA TIME
STALLING. -

THERE IS ANOTHER EQUALLY VALID PHILOSOPHY OF WRITING. THE
WRITER BRIEFLY MAPS OUT IN ROUGH FORM-WHAT HE WOULD LIKE TO SAY.
SOON, AFTER HE BEGINS TO WRITE, HOWEVER, A DIFFERENT THOUGHT, A
DIFFERENT BROACH, INDEED, AN ALTOGETHER DIFFERENT MAP MAY OCCUR.
TO HIM. HE FINDS THAT THE ACT OF EXPRgSSING HIMSELF IS A SPRING-
BOARD OF CREATIVITY. Mon INSIGHTS COME TO SUCH AN INDIVIDUAL
AFTER HE HAS PUT HIS PEN TO PAPER THAN WHEN. HE WAS PLANNING IN
ADVANCE. WHILE.THINKING AND PLANNING, HE IS ENGAGED IN AN ABSTRACT
ACTIVITY; WHILE WRITIjjG WORDS ON PAPER UE BEGINS TO CONFRONT
SOMETHING CONCRETE. IHE WORDS tEND-TO SHOUT- BACK RESPONSES TO
THE WRITER, HE MORE HE WRITES THE MORE REACTIONS HE GETS. HE
MAY FIND TH.6T HE NEEDS TO START ALL OVER TO TEST. A DIFFERENT
APPROACH. IN SNORT, THE PHYSICAL ACT OF WRITING TAN BE A D 1 .

COVERY PROCESS.
-

To BE SURE, WRITING IN THIS WAY CAN PRODUCE SOME DISORGAN1Z40
WRITING AS THE WRITER SHIFTS. FROM POINT TO POINT WRILERESPONDING
TO WHAT RE HAS ALREADY WRITTEN. SUCH WRITING IS PERFECTLY PROPER '
AS A FIRST DRAFT. AFTER HAVING COMPLETED AS MUCH AS HE WANTS TO
SAY OR CAN SAY, HE GOES BACK TO TAKE OUT POIRTS HE BEGAN WITH,
BUT WHIGH WERE DISCARDED AS HE PROCEEDED. AS INDICATED HE MAY
DECIDE UPON A COMPLETE RE-WRITING OF THE FIRST DRAFT. IT
USUALLY MUCH EASIER FOR THE WRITER TO GO RACK TO HIS FIRST
TO RE-WORK IT THAN TO PRODUCE THE INITIAL DRAFT.

5. EDE IHEl&LIE/1 /11. KH XIII HE IS HAVING
DIFFICULTY WRITING.

.

THERE ARE A NUMBER OF REASONS WHY AN INDIVIDUAL COULD BE HAVING
DIFFICULTY IN-HIS WHITING ASSIGNMENTS..

(A) HE MAY NOT UNRERSTAKD WHAT OBJECTIVE(S) HIS WRITING IS
DESIGNED TO ACHIEVE. HIS SUPERVISORSMAY HAVE GIVEN HIM CONFLICTING'!
INSTRUCTIONS Oh hdAr TO WRITE, OR WORSE, HIS SUPERVISORSMAY NOT
.FULLY UNDERSTAND OR KNOW IIIHAY-111gY WANT. IHIS STATE or AFFAIRS.
CAN LEAVE THE WRITER IN LIMBO. UNE CAN HARDLY EXPECT A WRITER'TO
1E IMAGINATIVE ON A WRITING ASSIGNMENT THAT HE DOES NOT UNDERSTAND.
IHE WRITER AND HIS SUPERVISOR MUST GET OH THE SAME WAIVE LENGTH
BEFORE ANYTHING CAN BE ACCOMPLISHED.
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) HE MAY ROT HAVE A SUFFICIENT UNTERSTANDING OF THE LAW
YIHG THE WRITING HE ,IS BEIRG ASKED TO DO, IT IS IMPOSSIBLE

FOR A WRITER TO COMPILE A LIST OF ASSETS AND LIABILITIES OF A
BANKRUPTCY CLIENT, FOR EXAMPLg, UNLESS THE WRITER KNOWS WHAT
ASSETS AND LIABILITIES ARE. HE MAY HAVE TO UNDERTAKE SOME BRIEF
RESEARCH LN THE AREA, AT THE VERY LEAST TO FAMILIARIZE HIMSELF
WITH THESE. BASIC CONCEPTS OF BANKRUPTCY LAW. T IS NOT INCON-
CEIVABLE .OR EVERY WRITING ASSIGNMENT TO BE THE OCCASION FOR NEW
PEARNING EXPERIENCES IN THIS WAY.- _ _

. .

CC) IHE WRITER MAY SIMPLY LAtX THE SELF-CONFIDENCE TO WRITE,
WE HAVE ALREADY DEALT IN PART WITH THIS PROBLEM AND TI WILL
REMAIN WITH US THROUGHOUT THE MT. THE SUGGESTIONS OUTLINED
HEREIN ARE. DESIGNED TO ASSIST THE STUDENT TO OVERCOME THIS
NATURAL AND SOMEWHAT COMMON FEELING.

6. AIL IEWIELF1.S. Aft ExAxPIg; AEAMELEaSiLSWIE.

A§ BASIC AS THIS PRINCIPLE IS, IT IS OFTEN VIOLATED IkPRACTICE.
QUITE PROPERLY, THE WRITER SEARCHES-THE OFFICE FOR SAMPLE FORMS,
OLD PLEADINGS AND BRIEFS IN ORDER. TO GET A GENERAL IDEA OE MOW

OTHERS HAVE TACKLED WRITING ASS? TS SIOILAR TO HIS..
OE

PRACTICE CAN SAYE TIME AND IT ENCOURAGES UNIFORMITY WHERE UNIFORMITy.

IS ESSENTIAL. QUITE IMPROPERLY, HOWEVER, THE WRITER TENDS TO
SUBSTITUTE THE SAMPLE WRITING FOR HIS OWN THINKING. la TEMP-
TATION TO D9 THIS CAN AE OVERWHELMING, PARTICULARLY FOR SOMEONE

NEW TO THE LAW. WHAT THE INDIVIDUALSO INCLIINED MOST UNDERSTAND--
IS THAT EACH FACT SITUATION IS USUALLY UNIQUE, DEMANDING FULL
ATTENTION TO ITS OWN PECULIARITIES. IHE WATCHWORD IS CAUTION,
USE THE SAMPLES, BUT RECOGNIZE THEIR LIMIIATIONS AND THE FARA-
PZUNTAEED FOR ADAPTATION TO NEW FACTS, MANY A WRITER HAS GOTTEN
SURAT BY:A BLIND-.UTILIZATION OF OTHER WRITINGS.

7. xplifF YRIT1NS, ASSUME THAI THE. AUDIFNCF Rms. NOTHING LIQIEE
IHE PROBLFM YOU ARE WRITING ABOUT Q&IHL OJECTIVE QE YOR WRITING;
AM ASSUME. DAL iiE101.2151:11111. 014GTHING ABOUT IHE LAN !TUBER-.

LYING YOUR NRITING,

rT MAY BE SOMEWHAT SURPRISING TO LEARN THAT SOME OF THE BEST
WRITING IS ABSOLUTELY BASIC IN TERMS OF DEFINING, STEP BY STEP,

WHAT IS BEINGSAID, AND, INDEED, OF LEADWG THE READER BY THE
HAND THROUGH THE WRITING, IHE CARDINAL SIN IN WRITING IS TO BE
ELLIPTIC,0 JUMP FROM STEP-DiQ TO STEP FOUR, ANA ASSUME THAT THE

READER KNOWS WHAT STEP THREE IS EITHER BECAUSE OF HIS GENERA1.
BACKGROUND INFORMATION IN THE LAW QR BECAUSE OF HIS KNOWLEDGE OF

THE PROUD( BEING-WRITTEN ABOUT. UCCASIONALLY THE WRITER-IS

CORRECT IN THIS ASSUMPTION; MORE OFTEN THAN NOT, HE IS INCORRECT.
IN MOST SITUATIONS, YOU SHOULD ASSUME THE FOLLOWpG' FACTS ABOUT

THE PERSON THAT ASKED YOU TO DO THE WitITING;-:--

,

a. Hs is a very busy person.
b. Ede does not remember every di-tail of the problea you are

working on. '1:

I 1 9
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a. He does not
.

nave an .immediate and comprehensive.under-
s.tan4mfolfevery area of, :re law that underiiee
the problems y:u are working a'.

d. He f; not the only per,Oon who-Qin be reading and relying
yoursvritinq.

he afirst three assumptions fa, b, c1 apply equely well,
if not Fore so, tc others who will be reading the
document you have written,

DOEOHLS MEAN THAT EVEUYTHInG WRITTEN MUST BE AT LEAST 1011PAGES
LONG? LERTAINLY NOT. IT,DOES MEAN, HOWEVER, THAT HE MUST BE
COMPREHENSIVE. THIS I 'OT INCONSISTENT WITH BEING SELECTIVE
IN DECIDING WHAT TO iCLUDE. UOR DOES IT MEAN THAT HE MUST BE
UNDULY REPETITI LL OF THE PIECES MUST BE .INCLUDED; STEP BY
STEP. THE WRUNG SHOULD BE A SELF-CONTAINED COMPOSITE GOVERNED
BY THE OBJ IVES YOU WERE TRYING TO ACHIEVE.

AT ABOUT LENGTH? OBVIOUSLY SOME WRITING AbSIGNMENTS f,AN
BE EXTREMELY SHORT WITHOUT-SACRIFICING COMPREHENSIVENESS. f.OR

THOSE THAT ARE LONGER, THE WRITER SHOULD WRITE 1 ONE OR TKO PAGE
SUMMARY SHEET TELLING THE READER,WHAI IS INCLUDED /n THE WRITING
AHD WHAT RESULTS YOU HAVE REACHED.. WHEN THE 'WRITER, DEEMS IT
NECESSARY TO EXPAND ON CERTAIN POINTS AND such EXPANSION WOULD
CONFLICT WITH THE FLOW OF THE DISCUSSIpN, HE SHOULD CONSIDER USING
AN-APPENDIX AT THE END OF THE WRITING TO COVER THE POINTS THAT-
NEEDED EXPANS/ON.

8. YRITINS IL ADVOCACY.

EVERYTHING THAT IS WRITTEN MUST BE CALCULATED TO CONVINCE SOME-
ONE OF ONE OR MORE OF THE FOLLOWING; .

A. THAI-YOU UNDERSTANDTHE.PROBLEM YOU ARE WRITING ABOUT:
B. THAT YOU HAVE GRASPED THE ISSUES IN AND OBJECTIVES OF

YOUR WRITING;
C. THAT WHAT YOU HAVE STATED TO BEAN UNKNOWN, AN OPTION.' R

A QUESTION IS IN FACT SO;
D. THAT YOU HAVE DONE A THOROUGH JOB IN ANALYZING THE PROBLEM;

E. THAT THE coNcpsfoNs YOU HAVE REACHED ARE VALID.

HENCE EVERY READER OF YOUR WRITING, WHETHER HE BE YOUR SUPER-

VISOR OR A JUDGE/ MUST BE CONVINCED OF THE CREDIBILITY OF WHAT

YOU HAVE WRITTEN.. You SHOULD SET A HIGH STANDARD *OF CREDIBILITY

FOR YOURSELF, FOR OTHERS WILL ASSESS YOU, AND SHOULD ASSESS YOU,

'BrA HIGH STANDARD.

9. FIFXTBILITy Atin A MIRA= EQ5.FRUSTRATION ARE KE.X

OCCASIONALLY THE WRITER HAS THE LUXURY OF/PREPARING HIS DOCU-

MENT IH A SETTING WHERETHE-FACTS ARE CLEAR AND WHERE THE TIME

12.0
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ilAVAILABLE TO DQ IS WORK IS ADEQUATE. IN MOST SITUATIONS, THIS
IS NOT TRUE. I THE MIDDLE OF AN ASSIGNMENT THE FACTS CHANGE,
THE SUPERVISOR CHANGES HIS MIND ABOUT THE WECTIVE OF ASSIGN .,

PEAT OR HE SCRAPS THE PROJECT ALTOGETHER. UUE DATES CREATE PRESSURE;
AN ASSIGNMENT GIVEN TODAY WAS DUE YESTERDAY, IN SUCH AN ENVIRON-

0. MEW, THE WAITER MUSS. HAVE A CQOL HEAD. HE MUST BE PREPARED TOicr
SHIFT COURSE WHEN NECESSARY. IHIS IS MOT TO SAY THAT HE SHOULDN fr.
EXERT PRESSURE ON HIS SUPERVISOR FOR SOME STABILITY SO THAT HE

-,

CAN MAINTAIN HIS SANITY. IHE POINT IS THAT HE MUST RECOGNIZE
4

THAT SOMETIMES THE ORDER OF THE DAY IN A LAW QFFICE IS CHAOS;
EVERYTHING IS DEALT WITH ON A CRISIS BASIS. RS.,A FUNCTIONING
UNIT, THE OFFICE MAY BE UNDER WEAK MANAGEMENT, AND THE WRITER
SHOULD BE LOOKING .FQR OPPORTUNITIES TO MAKE CONSTRUCTIVE SUGGES ,

TIONS FOR CHANGE. IN THE MEANTIME, HE SHOULD UNDERSTAND THAT
FRUATRATIQN IS FREQUENTLY BUILT OF THE LEGAL
SYSTEM. SUCH AN UNDERSTANDING WILL TO A HEALTHY TOLERANCE
FOR THE FRUSTRATION WITHOUT SACRIFICING E WRITER S RESPONSIBILITY
TO ARRANGE HIS OWN AFFAIRS TO MINIMIZE THE FRUSTRATION AND TO
PROPOSE CHANGE TO OTHERS,

4.

A'.

.

a

"7'
1 2- 1
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CHAPTER TWENTY-TWO

KINDS OF LEGAL XRITING

THERE ARE A NUMBER OF DIFFERENT KINDS OF WRITING WITHIN JAI

LAW OFFICE:

3: Et-iIICAENTIIE,G., CONTRACTS?
DEEDS, WILL, BOND LEASE)

'PLEADINGS
. EMORANDA fki
. BRIEFS

INSTRUMENT DRAFTING REQUIRES tREAT PRECISION. THE SAME IS

TRUE OF COURT PLEADINGS. IHE WRITER OFTEN MUST HAVE A THOROUGH'.

KNOWLEDGE OF SUBSTANTIVE AhT PROCEDURAL LAW BEFORE H TAN PRE-

PARE A FINAL DRAFT OF INSTRUMENTS OR-OF PLEADINGS. OF COURSE,

THERE ARE STANDARD FORMS THAT ARE4AVAILABLE FOR MANY INSTRUMENTS

AND-PLEADINGS WHICH REQUIRE A MI1118AL AMOUNT OF DATA FILL-IN.

IT WOULD BE_TEMPTING TO ARGUE THAT FOR THIS KIND OF WRITING --.

EXTENSIVE KNOWLEDGE-OF THE LAW WOULD NOT BE NECESSARY. IHE PRO-

BLEM, HOWEVER, IS THAT THE WRITER CAN NEVER BE POSITIVE IN ADVANCE

THAT THE STANVARD FORttWILL
COMPLETELY FIT THE FACTS OF A PARTICU-

LAR CLIENT. ADJUSTMENTS 4N THE STANDARD FORM MAY BE NECESSARY.

A MEMORANDUM IS AN iii-mpuse (Lg., NTENDED PRIMARILY FOR ,

PERSONNEL IN THE LAW OFFICE) AnAuts F A LEGAL PROBLEM OR OF

SOME ASPECT OF A LEGAI.PROBLEM.' IT a DISTINGUISHING CHARACTERISTIC

IS THAT IT PRESENTS BAH SIDES OF A .ROBLEM: IT MAY BE ARGU- .-

HARI

MENTAT1VE IN THAT IT TRIESTO CONVIN E THE READER OF A PARTICULAR

POSITION, WIT IN SO DOING, IT,PRESEN S THE kO$ AND CONS OF VAT

POSITION. A BRIEF, ON THE OTHER , IS -A WRITTEN ARGUMENT

PRESENTED TO A-COURT IN ORDER TO PERSUADE THE COURT OF THE CLIENT'S

SIDE OF THE CASE. (H BRIEF DOES NOT DWELL ON THE NEGATIVE

ASPECTS OF THE CLIENT S CASE UNLESS XT IS DONE AS A
HATTER OF

STRATEGY TO BOLSTER OTHER.ASPECTS OF THE ARGUMENT. NORMALLY, THE

ONLY MENTION OF NEGATIVE- MATTERS IN,A BRIEF COMES WHEN THE
T.

WRITER ISTRYING TO DEMONSTRATE THAT THEY ARE NOT NEGATIVE AT ALL.

OUR MAIN CONCENTRATION
IN,PARTOI,WItL BE ON THE MEMORANDUM

BECAUSE IT IS OFTEN PREPARED PRELLMJUARY TO THE FINAL DRAFTCf ;

INSTRUMENTS, PLEADINGS AND BRIEFS. A LAW STUDENT OR PARALgGAL

MAY BE ASKED' TO WRITE MEMORANDA ON LEGAL PROBLEMS THAT MUST BE

RESOLVED BEFORE THE NSTRUMENT, PLEADIIJG OR BRIEF IS SENT OUT.

122
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CRAFTER. TWENTY-114Ra

bRetAt, ZATION
or

it NOW TURN :TO WRITING EXEROSES DESIGNED TO IrENTIFY
EFFECTWEVVRIIING TECHNIQUES. IHE REMAINTER OF THIS TEXT IS
STRUCTURED AROIINT A SERIES OF,PRO3LEMG4 MOST OF WHICH ARE FOLLOWED
BY SUZGESTEDRESOLUTIONS 111 ITALICS. IIIE SIU,T IS URGED TO
ATTEMPT THE PROBLEM arr_Q.4 "a_ItigAli cGTED RESPONSE. IN
...ACT, WHENEVER THE WORDS SfrF: Txib KtbrieiSt pn.ARS, A PIECE OF
PAPER-SHOULID BE USED TO COVER WHATEVER FoLuros THESE WORDS SO

T THE STUDENT WILL NOT, BE DISTRACTED FROM TgE TASK OF THINKING
5IS ANN RESPONW_TO THE PROBLEM BEFORE tO042N6 AT SOMEDNE

ELSE S OPINION OF Row THE PtIOBLEM MIGHt BE HANDLED. no REPRE-
SENTATION ,IS MADE THAT THE ANSWERS PROVIDED IN THE SUGGESTED
RESPONSES ARE IN ANY WAY DEFINITIVE. IHE STUDENT SHOULD BE CON'
.GTRLICTIVELY CRITICAL OF THESE ANSWERS LCCOMPARING THEM WITH HIS
AWAND7WITH OTHER OPTIONS, . (/

I,

t
4

- THERE ARE A NUMBER (7F WAYS INWHICH.A LAS STUDOIT OR PARALEGAL
CAN ORGANIZE MWRANDA. SOME OF THE ORGANIZATION OPTIONS AVAILABLE
ARE AS FOLLMS (NOTE THAT ILMANY INST CES, A SINGLE MEMO WILL
ONE A VARIETY OF. OPTIONS):

.I.. faCEIX,fitiCALLY ACCORDING TA IHE CLIENT'S fACTS.
. -

.,.. THE WRITING BEGINStWITH WHAT HAPPENgD FIRST-To THE CLIENT
tOR WHAT THE CLIENT. SAYS HAPPENED FIRST). IHE NEXT EVENT IN Tiff

4X1IENT S STORY IS THEN COVERED UNTIL ALL SEGMENTS Of TIDE CLIENT S

STORY THAT Asg AELATIVE TO THE OBJECTIVE OF THE WITING;ARE,TREATW
°LOGICALLY.

,,.
.---'/ . r,

2. CHROWDEOGKAM ACCQRDING IQ 1HE AttEECI-SCHEpUi F. -

THE WRITER FIRTDESCRIBES.WHEN HE 'GOT THE ANDI\
HE DECIDED.TO DO. HE THEN PROVIDES THE READS I CALENDAR `-

ACCOUNT tEscu.. DAY -BY DAY, WEEK AY WEEK) OF tilVF 2E DID3WPTH

RESPECT TO' THE LEFAL PROBLEM ASSIGNED -.-Ttl HIM. .

,e
4...;

itiME,sfiCtilati211. IMPORTANT IQ ME ).FAST IMe0RiANT COMPONENT

1:131iE =Lau pa MICE MM._ .,/'
-,

n osT CLIENTPROBLEMe CAN BE SIB-DIVIDED INTO A HIERARCHY OF

SUB-PROBLEK. SOME FACTS IN -11$E CASE ARE CLEARLY MORE SIGNIFI-

CAT' THAN OTHERS. -- THE WRITING CAN BEGIN WITH THE MOST SIGNIFICANT

. ,
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FACTS OR THE MOST CRUCIAL PROBLEM AND MOVE ON TO THE OTHER FACTS
ANT) PROBLEMS IN DESCENDING ORDER OF IMPORTANCE.

THE ORDER CAN 4.E REVERtED, THE WR I T I NP CAN BEGIN WITH THE
LEAST SIGN' F I CANT (ALTHOUGH snita. RELEVANT) FACTS AND PROBLEMS
MD MOVE TO THE MOST S IGNIF ICANT'WASCENDING ORDER.

4. fiza am I cwomErrs QE rdE, MAI XVI LIE MI
SURE QE IQ THOSE MAI L.RE DIEM= UNCLEAR; VERSA.

.
HERE THE ORGANIZING PRINCIPLE IS WHAT THE WRITER KNOWS OR

.
DOES NOT KNOW ABOUT THE PROBLtM. IN HIS MIND, SOME ISSUES IX
THE P,ROBLEN CAN BE RESOLVED RELATISOW EASY EITHER BECAUSE HE HAS
HANDLED SIMILAR ISSUES BEFORE OR IMUSE HE KNOWS WHERE TO TURN
TO FIND ANSWERS FAIRLY QUICKLY. IHEN THERE ARE THE ISSUES THAT _

POSE THE GREATEST DIFFICULTY FOR THE WRITER FOR WHATEVER'REASOX.
HE WRITER CAN BEGIN WITH ISSUES WITH WHICH HE IS MOST COMFORTABLE
AND PROCEED TO THOSE THAT REQUIRED HIM TO DO A GREAT DEAL OF
THINKING AND RESEARCH BEFORE HE COULD COME MANY CONCLUSIONS. OF
COURSE, THE ORDERING CAN BE REVERSED SO -THAT HE STARTS WISH THE
LATTER KIND OF ISSUE AND FINISHES WITH ISSUES THAT CAUSES HIM THE
LEAST CONCERN. '

NOTE THE pISTIniTICM BET4EN,JUIS ORGANIZING PRINCIPLE AND THAT
LISTED IN ULMER ABOVE. IN -5- THE ORDERING WAS DICTATM.M
THE LSSUES,THAT WERE MOST CRITICAL TO THE CLIENT'S CASE. wir
THE STANDARD IS HOW MUCH WORK THE WRITER MUST DO BEFORE SCAN
TALK INTELLIGENTLY ABOUT THE ISSUES NO MATT E& HOW CRITICAL OR ...
SUBSIDIARY THEY ARE TO THE' CLIENT'S PROBLEM.

5. START HilaniE PRECONDITIONS.

INMOST SITUATIONS, A WRITER WILL HOT BE ABLE TO MAKE HIS
READER UNDERSTAND A PARTICULAR TOPIC ,UNL.ESS AND UNTIL HE HAS
EXPLAINED CERTAIN MATTERS INAbvAng. bRASPING ONE TOPIC IS A
PRECONDITION TO GRASPING ANOTHER. IHE WRITING IS ORGANIZED SO
THATNO TOPIC IS TREATED UNTIL OTHER TOPICS ARE TREATED IN LOGICAL
SEQUENCE.

6, STATE 111E-ErEalifilLIAIIHE

AN HYPOTHPIS A'STAIEMENT OF A PROBLEM WITH A TENTATIVE
CONCLUSION. FQR EXAMPLE, AN INDIVIDUAL-WHO ACCEPTED AND. USED
GOODS SENT YO HIO USSOLICITED IN THE MAIL PROBABLY DOES HOT HAVE
TO PAY FOR THEM. HE PURPOSE OF THE WRITING IS TO PRESENT AN
ANALYSIS WHICH WILL PROVE"OR DISPROVE THE CONCLUSION 0 THE
HYPOTHESIS. BY CLEARLY LABELING THE STATEMENT AS AN HYPOTHESIS,
THE WRITER IS PUTTING THE READER ON NOTICE THAT ME IS HOT BEING
DOGMATIC OR DEFINITIVE ABOUT THE FINAL ANSWER. HE IS SIMPLY STATING
THE PROBLEM IN THE FORM OF A CONCLUSION THAT MAY .OR MAY NOT PROVE
TO EE TRUE AFTER THE WRITER COMPLETES HIS RESEARCH AND ANALYSIS

.S.
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WHICH 'lay SE CONTAINED IN A NUMBER OF /OVA. CN R A PERIOD OF
TIME. .1-VE WRiTER, IN EFFECT, IS SAYING, THIS STARTING
POINT,-. THIS IS WHAT I THINK IS TIE REALITY, B j.M HOT SURE

YET; FOLLOW ME IN THIS MEMORANDUM IN LATER ON AND WILL
TELL YOU HOW I I=T ABOUT TESTING THE VALIDITY OF MY STARTING
POINTS Ah OF MY INITIAL CONCEPTION OF HOW THE LAW APPLIES TO THIS
PROBLEM; I HAVE AN OPEN MIND, HCINEYzR-, ABOUT THE ENTIRE CASE' I
WILL'DO MY BEST TO TRY TO SUPPORT THE TENTATIVE CONCLUSION I
BEGAN WITH, BUT I AM WILLING TO ABANDON IT IF THE RESEARCH AND
ANALYSIS REQUIRES ME TO DO SO; I AM STATING THE HYPOTHESIS AT
THE OUTSET SO THAT YOU HAVE A ctEA3 IDEA OF WHEPZ MY HEAP IS AND
WHAT pn-ourdi C( I BEGAN WITH, I AM NOT GOING TD LET MY PREJUDICES
GET THE BEST OF-ME AND CONTROL MY THOUGHT PROCESS AND MY muTIFts,
OWEYER, BECAUSE I FULLY UNDERSTAND THE DISTINCTION BETWEEN AN
OTHESTS AND `A FINAL CONCLUSION.

p.° OTHER OR6ANIZINS PRINCIPL.A MAY OCCUR TO YOU. MOST WRITING
REPRESENTS g COMBINATION OF PRINCIPLES. SINCE THE COMBINATION IS
USUALLY HAPHAZARD, HOWEVER, TIE WRITING SUFFERS. WRITING NEEDS
.TO ffAVE A FOCUS AND ONE OF THE BEST WAYS TO ACHIEVE IT IS TO BE
CONSCIOUS OF, AND CONSISTENT IN, THE ORGANIZING PRINCIPLES EMPLOYED.

PROBLEtt (1) .

You HAVE JUST COMPLETED AN INIT AL CLIENT INTERVIEW DURING
5HICH YOU TOCK A NUMBER OF NOTES. THE CLIENT LEAVES, YOU
WA. TO WRITE A MEMO COVERING, WHAT HAMKED DURING-47HE INTERVIEW.
URGANIZE THESE VOTES USING THE FIRST (13 ORGANIZIN@ PRINCIPLE .

LISTED ABOVE& KEPEAT.THE TAS/,, OlUg_TafflE111_0) ORGANIZING
* PRINCIPLE. (DO gut READ THE W;GbitILJJ MtbrUIlbt.b UNTIL AFTFR YOU

HAVE Ta- THE ASSIGNMENT 'OURSELF ON A SEPARATE PIECE, OF
PAPE.00UR NOTES FROM THE'INTERVIEW ARE AS FOLLOWS:

2:91019(11:0EMTHrg49- TONNULEVCCPTIOTil
PAPERS RECEIVED IN HAIL 33/ 9 noN--PAYMENT
ALLEGED. WEN/ HAS OPTEN,SOW.PLAINED ABOUT
LACK OF HEAT. WILD (AGE-/) OF CLIENT WAS
INJURED ON REAR-GATe OF BUILDING LAST 4ANUARY.
WENT COMPLAINED' IN VAIN TO GET THE GATE RE-
MOVED OR FIXED. LLIguT PAYS RENT BY/CHECK, BUT
SOMETIMES IN CASH. HOT SURE IF ALWArS SOT A
RECEIPT. KENT DUE FIRST OF momm, IWO YE1R ,

LEASE, SEVEN golym$ REMAINING. LAST MONTH S
RENT WAS DUE 2/11/4. ga PAIR,BX,BANK MONEY
ORDER. THP.OUGH 'MAIL ON Hal OR 1./41/M, BUT

,ia
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LAYOLORDraa REALTY to.-524 RAIN Si.
'%.1243.) A WEEA BEFORE AND ASKED IF-THg
DENT COULD BE to4ILP A FEW DAYS LATE. HE SAID
YES, SO AHEADr WENT THINKS LAND RD 'HANTS

HER OUT BECAUSE OF HER COMPLAINTS. hDT SURE IF
SHE HAS E 410hEY ORDER sitaja HOMg. WILL
CHECK x COURT DATE, 5/L5//4. SATE OF INTER-
VIEW MI

SUGgESTED 23SPONSE (2)

Chronaloai.aal Orderina

Cii.ent's Name : Mrs. Mary Peterson.
Address : 442 7th Avenue, Apt. 70 .

Phone , :. 324-F232 (home) 342-3000 (worh)
Inter lever : 3ren3a Smith, Paralegal -

Date of-Interview: 3/24/74

,,e-nirai,ecture of problem: landlord-tenant (eviction) and
:,.. tort (injury- pcsst..ie -or. (...n:Ary to child).

Client has a to year lease with Ace beaky Co. (324 Main
Street, 732-2043) entered 2- /2/72 (eapiring 3 /30/74): Client
pays rent by check, money order or cash. Not rure if she has all
the receipts. Client has often complained to the landlord about
heat seratces.

4

On 2174, her seven year old child was injured on rear gate of
building. gate is appar$ntly in state of disrepair.

On or about 2/27/74, client calleditmndlord to ash if the ...

Xobruary (due'2/2/741 rent could be mailed a feisordayt late. He
replied, "yes, go ahead." She paid, by mail (bar.h money order)
on 2/3/74 or 2/4/74. (She will check to see if she rat the
receipt). 7

-
.

3/9/74: client received in rail evi:ction papers alleging non-
payment of February rent. Neat court date is W23/74.

Client thinks:that the landlord Oanteto evict her because of
,

her complaints about the building.

Orderino ba,Preconditions -

/

Client's Nare
Address
Phone

- fnte..viewer
13ate of Interview:

Mrp. Mary Peterson
441 7th Avenue, Apt. 70 '
324-9182 (home) 3494-3000 (work)
3renda Smith, Paralegal' ,

3/14/7P

1 t)

11.



Gensrat nature of ?rants. tar dlard-tenant (stir:ion; and era is
tort finjurw tc

0.7ient.has bees complaimiv tc Landlord etas Bealty cc.
Sli /gain St. 712-2043) a3cut hsat services. ',call-ore also stows
that on 1/74 her daughter was-injured on a gate in the rear of
ths building fcnd prtably fears thct she 1,141 sue his about it).

Client believes the landlcr3 wants hoer out of the building
bee-rues of these factors. She )sae reoeived evict-Jam papers allezing
non-parts*t.of rent. .421° a

She has a two year Eerie (running from 10/2/71 to 9/SO/74) with

the rent this the first of etch synth. She gays the rent by check,
Atone,. order or oash,g ehs is riot sure if shoe has ail the repsipts,,----,\

/ Lest February's-rent in, due an 2/1/74. On or about 1/2704 saws-

,
*mites! Scr.diord to ask if this February rent could be mailed
few 4Cya Tats. ES replied 'yes, go ahead.° On 2/3/74 or 2/f/74
ihemailsd the landlord a bark money order. (She wriZZ check at

Acme to its if the has the reasipt). On 3/9/74, 'she received an
sofa:ion notice in the mai/ alLeg,nan-payment of Iebruaay rent.

-Ms nest court date is 3/24/74.

-PRCKEN (2)

YQY,MERE WRITINS A LEGAL MEMORANDUM ON THE FACTS OF
Ili WHAT ARE SOME OF THE HYPOTHESES THAT YOU COULD HAVE?

SUCC4471) auppm (2)

44 the evi4Suce will establish that the client saidiy )>J4d

her February rstigt.,,
b. the svidsnoe will establish that the landlord is trying -

to "'fat the client, because of her tolid complaints about the

4otaiition of the buildimg. - f _

0. a Landlord who seeks to evict a tenant in rti;liation for

valid couplainte lade about the condition of the building is

siting illegally.

MOM /

Ix YOUR MEMORANDUM, A LIST OF ALL THE. FACTUAL QUESTIONS

THAT OCCUR TO YOU IN THE CASE.

-127
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SS- OESIWS RESPONSE (3)

- a. Sid the client send and did the Zandivrd receive the

Februarl. rent?
b. Vhat happened to the child on 2/74?
c. Is the Landlord trying to retaliate against the

for her complaints?

PROBLEM (4)

tle7:;=7: t

LIST THE A30TE FACTUAL QUESTIONS IN THE ORDER OF THE FACTS

THAT YOU THINK ARE THE MOST WORTANT TO THE CLIENT'S CASE.

A
SVGOESYED:KESPONSE (4)

PKIBLEM (5

- IN YOUR MEMORANDUM,. P.ME 4 LIST OF ALL THE LEGAL QUESTIONS

_- THAT OCCUR TO YOU IN THE PETERPN CASE.

SUOCESTE RESPONSES (Al/

fa) Does the ctient kaVe an action in-tart against :he land-.

lord over the daughter' injury?
(b) aid tip' landlord's staterent flues, go ahead' constitute

valid waiver the tenant's duty to pay the rent on the best

sf each r otth?
fel Ca ..4C Znant sue the land.lord for tack of services in

Can.

the sane ac ion brought by the tandtord for nn-paynent ea as

a defense2 asdaecounterclaim?
(d) /Can the tenant withhold all future rent

sgrviapt are inporved?
(.4') Can the ten/nt be evicted vhifr the law

',gathering the necessary records to show that the

paid?

1 1

paycents until

office is
rent was paZidly
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(f) Was the receipt in the mail of the eviction notice
valid service of ?roam?

(0 Is the tenant in vioLation of her lease obligation to
pay rent?

(h) Can a landlord who is disturbed about a ter.,..x.±2-4--oo-ie-
plaints about the condition of thr"bwilding eCiat the tenant:,
for this reason?

PROLE &)

LIST THE ABOVE LEGAL,QUESTIOFJ IN. THE ORDER IN MICH YOU THINK
ARE MOST IMPORTANT TO THE CLIENT'S CASE.

SUGGESTED RESPONSE (6)

(e)
(g)
(f)
lb)
(hi
(a)
(el
(d)

129'
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CHAPTER TWENTY-Ty-fouR.

=LYS (SEUNNTER-
CLUPIONS/ CMWS/
EXT STEP

FACT sq
ANALYSIS/

A SEVEN STEP MEMORANDUM FORMAT IS SUGGESTED HERE. TO BE SURE,
YOU WILL ALLY WANT TO ADOPT A FORMAT THAT WILL BEST SUIT
YOUR STYLE. IL YOU MACH THAT POINT, YOU PAY WANT TO TRY THE
SEVEN STEP FORMAT.

THESE SEVEN STEPS SHOULD NOT BE CONFUSED WITH INE ORSANIZA

tOXION

STRUCTURES PRESENTED ABOVE IN CHAPTER NO-TY-THREE 5DEBA.
MATTER WAAT ORGANIZATION STRUCTURE IS ADOPTED, EACH UNIT

WITHIN TUE STRUCTURE CAN BE AND SHOULD BE PRESENTED IN SEVEN
PARTS. A mrairs PROBLEM WILLUSUALLY HAVE MORE THAN A FEW SUB-
PROBLEMS CONTAINED WITHIN IT. EACH SUB-PROBLEM SHOULD BE PRE -
SENTED IN SEVEN PARTS.

THE SEVEN PARTS ARE AS FOLLOWS:

1. FACTS

FOLLOWIRG THE INITIAL INTERVIEW OF THE CcIENt, A S
FACTS SHOULDHAVE BEEN REDUCED TO WRITING. BS THE OFFICE
TIHUES TO WORK WITH THE CLIENT, MEW FACTS ARE ADDED, SOME GE,

OTHERS DISAPPEAR. KEEP IN MIND ALSO THAT MOST, IF NOT ALL, 0
THE FACTS ARE ALLEGATIONS OF FACTS UNTIL THEY HAVE BEEN SUBSTANTI-
ATED TO 7HE EXTENT SUFFICIENT TO CONVINCE A 'COURT OF LAX THAT E

FACTS ARE TRUE. HENCE AT ALL TIMES, FACTS ARE IN A STATE OF
FLUX; COMIDERABLE FLEXIBILITY ML BE REQUIRED. TO COPE WITH Tf IS
FACTOR. 'Uf COURSE, THERE ARE CERTAIN KINDS.OF FACTS, SUCH AS
THE CLIENT'S NAME, THAT YOU CAN ASSUME WILL BE ACCEPTED BY A
COURT AS TRUE, SO LONG AS THE CASE DOES NOT INVOLVE A DIVORCE
WILL.ACTION IN WHICH THE NAME OF-THE ALLEGED SPOUSE DR POTENTIA
BENEFICIARY IS IN ISSUE. '' -

FACTS GAM BE CLUSTERED, NTO UNITS, EACH ONE OF WHICH RAISES
ITS OWN'SET OF ISSUES, REQUIRES IT OWN ANALYSIS, COUNTERAXALYSI I

CONCLUSIONS, EIQs IOU MUST BECOME SKILLED IN THE.DISSECTION OF
FACTS INTO SUCH UNITS. EACH gm OF FACTS SHOULD BE TIR

THE

TED

SEPARATELY
,

ig
B
THE minigAdm27 LTHE FIRST IT LABECUE). A- OR

oo.

2. IssuEs

EVERY SET OR UNIT OF FACTS PRESENTS ISSUES OF TWO KINDS:

1'30
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A. WHAT' IL;. IT TAKE TO BE ABLE TO PROVE (VIA ADMISSI-
BEE_EVIDENCE) THE FACTS TO BE IRUEIIR A COURT
OF CAW OR IN AN AGENCY HEARIAW

B. WHAT IS TA LAW GOVERNING THOSE FACTS ASSUMING
THAT THEY Witt BE ACCEPTED AS TRUE BY A COURT
OR AGENCYHEARING OFFICE?

A LEGAL ISSUE, THEREFORE; IS SIMPLY,A QUESTION THAT MUST BE
RESOLVED BY A COURT OR AN AGENCY HEARING OFFICER.- 4)F_COURSE,
MANY LEGAL MATTERS NEVER GET TO COURT OR TO AN AGENCY HEARING.
HENCE THE PRIMARY AUDIENCE FOR ARSUMENTS ON.LEGAL ISSUES IN SUCH
CASES IS THE ATTORNEY FOR THE OTHER SIDE, THS'OPPOtINS PARTY, IF

HE IS NOT REPRESENTED BY CO EL, DR.A GOVERNMENT OFFICIAL (OTHER`
THAN THE HEARING OFFICER). THE ARGUMENTS MADE TO THESE INDIVIDUALS
IS THAT IF THE FACTS AND ISSUES EVER GOT BEFORE-A-COURT OR AGENCY
HEARING OFFICER, THE LAW THAT WOULD BE APPLIED WOULD BE SUCH AND

SUCH. THE GOAL IS TO CONVINCE THESE INDIVIDUALS OF THE STRENGTH
OF THIS SPECYLATION IN ORDER TO PERSUADE THEM JO FOLLOW A COURSE
OF CONDUCT, tOR TO REVERSE A PREVIOUS COURSE OF CON:Dail, THAT
WOULD BE MAST_ BENEFICIAL TO THE CLIENT OF THE OFFICE. IN SHORT,
THE OFFICE IS USING THE ARTMENTS ON THE ISSUES FOR BARGAINING

LEVERAGE.

41, 3. ANALYSIS

, WHAT ARE THE OPTIONS AVAILABLE TO.RESOLVE THE ISSUES? WHY
tWHAT REASONS) FAVOR ONE OPTION AS OPPOSER TO ANOTHER? WHAT
CONSTITUTIONAL LAW, IF AMY, IS APPLICABLE? WHAT STATUTORY LAN,
IF ANY, JS APPLICABLE? WHAT REGULATORY LAW, IF ANY, IS'APPLI-

CABLE? WHAT CASELAW, IF ANY, IS APPLICABLE?

4. COUNTER-ANALYSIS

WHAT WOULD 'THE OTHER SIDE' SAY ABOUT YOUR OPTIONS? WHAT IS
THEIR POSITION, OR WHAT DO XOU EXPECT IT TO_BE? HOW WOULD YOU

IRESPOND TO THEIR OBJECTIONS? IT IS VERY IMPORTANT THAT TH
MEMORANDUM HAVE A HIGHLY. BALANCED TONE AND NOT TRY TO HIT THE
READER OVER THE HEAD WITH ONLY ONE SIDE OF TUE-ARGUMENT, WITH
RESPECT TO MOST MEMORANDA, THE WRITER IS TRYING TO HELP SOMEONE

ELSE IN THE OFFICE MAKE THE .FINAL STRATEGY DECISIONS', ON THE CASE.g
HE CANNOT INTELLIGENTLY DO THIS UNLESS SOMEONE-HAS BEEN ABLE TO
ANTICIPATE WHAT THE OPPONENTS ARE LIKELY TO SitY AND DO.

5. CONCLUSIONS

WHAT CONCLUSIONS OR RECOMMENDATIONS DOES THE WRITER RkACH
AFTER BRINGING THE READER THROUGH THE ANALYSIS AND COUNTEK-
ANALYSIS? IN MANY INSTANCES, THE_ CONCLUSIONS ARE ha AS IMPORTANT

AS THE ABOVE FOUR STEPS'AND FOR THIS REASON,THE GONCLUSION2
SHOULD BE KEPT SEPARATE FROM THE REST OF THE MEMORANDUM. 10 BE

1 :3 1
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SURE, THE LAWYER NHO HAS THE RESPONSIBILfrOF.MAXING THE FIXAL

. ANXIOUS TO STUDY THE CONCLUSIONS. MAY 'ACCEPT CON-
DECISION ON THE CASE WILL BE I ,

CLUSIONS, MDKENFER, WITHOUT THE F9UR STEPS B HIM. N SOME
CASES THE FEELING MAY BE THAT ITS TOO EARLY FOR CONCLUSIONS OR
RECOMMENDATIONS AND THAT WHAT IS NEEDED IS A kRST RATE JOB OF

SORTING OUT FACTS AND ISSUES AND OF ANALYZING THE tAX THAT MAY

GOVERN THOSE FACTS AND-ISSUES.

6. ainistoa
RARELY, IF EVER, CAR A MEMORANDUM) CLAIM TO HAVE EXHAUSTED

EVERY OPTION AND RESOLVED EVERY CONCEIVABLE DOUBT AS TO WHAT THE
LAW IS IN A GIVEN CASE. OR LEGAL SYSTEM SIMPLY DOES MOT LEND

ITSELF TO SUCH CERTAINTY. 1T.IS PERFECTLY PROPER FOR THE i
WRITER TO STATE THAT HE IS SHAKE? ABOUT SOME OF HI§ INSIGHTS AND

CONCWSIONS; At TO SOME ISSUES HE CAN CONCLUDE: I'M NOT SURE

YET. SUPPOSE THE WRITER IS ASKED TO TAKE &GIVEN SET OF FACTS
AND PREPARE A PRELIMINARY DRAFT OF A WILL. IN MOST SUCH CASES,

HE WILL COME ACROSS PROBLEMS OF DRAFTSMANSHIP. SOMETHING MAY BE

SAID TWO 011- THREE DIFFERENT WAYS ALL OF WHICH CAN BE POSEDAS

onion, IHE WRITER CAN STATE THAT HEfIS NOT SURE WHICH WOULD BE
MOST APPROPRIATE, STATE THE PROS AND COP OF EACH OPTION AND
tomaxpE WITH HIS OWN ASSESSMENT OF WHICH ONE SHOULD *ItZ USED AND

WHY. A DOCUMENT SO WRITTEN CAN BE HIGHLY EFFECTIVE, 10 BE SORE,

THE WRITER DOES NOT CREATE UNKNOWNS WHEN THEY'REALLT DQN'T EXIST.;

OPTIONS FOR THE SAXE OF OPTIONS ARE OBVIOUSLY EMPTY. IHE STANDARD

IS-REASONABLENESS WHATEVER IS REASONABLY FELT TO BE UNKNOW IS

ATED AS SUCH. IF AFTER FURTHER THINKINg AND RESEARCH, IT IS --
ILL AN UnNOWN, IT IS STATED AS SUCH. ISIS 4S ACCEPTABLE SQ

6 AS IT IS CLEAR TO THE READER THAT THE WRITER HAS WRESTLED..-

WI THE ISSUE AND HAS TRIED THINGS OUT AT THE VERY LE4ST; THE"

WRI SHOULD SPECIFICALLY STATE WHAT THE DIFFICULTY IS lE.Gc.

CAN I IND ANY ANOLOGOUS DON T HAVE ENOUGH E41 OF. THE

IENT CASE TO Bi 4SLE TO IRE MIETHER TOR -"A" IS PRE-

RABLE 0 CeTION- B-J, AND STA WHAT /STEPS TAKEN TO
RESOLVE

THE DIFFI= LTY HOWEVER UNFRUITFUL THE ,STEPS MAY HAVE BEEN. T

IS HELPFUL O LIST THESE STEPS SO THAT IF SOMEONE ELSE IN THE'

OFFICE BEG! WORKING ON THE SAME CASE, HE KU. BE ABLE TO SEE

ERE YOU HA GONE, WHAT maim BLOCKS YOU FACED AND WHAT YOU

ID TO TRY TO RCOME THEM.

7.. Ma Szu.
Writs CLEARLY SPECIFIEDIWTHE-READER WHAT UNKNOWNS AND

UNCERTAINTIES YOU HAVE, AS OF THE DATE WHEN THE DRAFT OF THE

MEMORANDUM WAS SUBMITTED, THERE SHOULD SE SOME INDICATION TO_"aE__

READER-OF WHAT YOU PROPOSE TO DO IN THE FUTURE TO TRY TO MIKE-THE
UNKNOWNS LESS UNKNOWN; TO TRY TO BM ?LORE CONCRETE IN THE AREAS

WHERE YOU HAVE BEEN HAVING DIFFtCULTY, ATAIWPOINT, THERE IS Xe

HIGH PREMIUM ON HUSTLE, IMOINATiOCAMb AN AB TO FIND OUT

AND TO TRACT DOWN LEADS. IHE WRITER MAY TALK TO SOMEONE ABOUT THE

1 32.
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DIFFICULTY OR HAVE SOMEONE READ THE DRAFI OF HIS.MEMORANDUM IN

ORDER TO GAIN A DIFFERENT PERSPECTIVE.- HE MAY SIMPLY KEEP HIS
NOSE GLUED TO THE B006$ OF TUE LAW LIBRARY UNTIL HE COMES UP WITH

SOMETHING ON POINT. NE MAY GO OUT ON A LIMB AND TRY AN APPROACH

THAT IS SEEMINGLY NOT ON TARGET. IN SHORT, HE STAYS WITH THE
DIFFICULTY AND LETS THE READER KNOW, GENERALLY OR SPECIFICALLY,

HOW HE-PROPOSES TO DO SO.

PROBLEM (7)

[DOTE: FOR PROBLEM 7, YOU WILL BE ASKED TO DRAFT A SEVEN
PART MEMORANDUM. - UNLESS YOU ARE ENGAGED IN LEGAL RESEARCH,

HOWEVER, YOU WILL OBVIOUSLY NOT BE ABLE TO COMPLETE ALL SEVEN

PARTS. 130 AS'MUCH OF THE MEMORANDUM AS YOU CAN NOW AND COKE

BACK TO THE PROBLEM LATER ON'WHEN YOU fan MOBEidgfrAO_EN
EXHAUSTIVE JOB' OF WRITING_ANT_INALYSISA

Ian
RESPONSE

THAT FOLLOWS THIS PROBLEM WILL NOT BE EXHAUSTIVE. IT WILL

"vrnuiprTo DEAL WITH STRUCTURAL oRTIona_im SETTit UP THE MEMO-

, RANDUM AND -WILL SUGGEST DIRECTIDNS'THAT AN EXHAUSTIVE TREATMENT

MIGHT ENTAIL.]

DRAFT A MEMORANDUM ON THE FOLLOWING FACTS PRESENTED 70 YOU

AFTER AN INITIAL INTERVIEW AND ASSIGNED TO YOU FOR 'FURTHER WORK:

.

THE LAW OFFICE HAS BEEN AOIENED BY THE COURT TO
ITH HAS BEEN ARRESTED FOR POSSESSION OF HEROIN.

REPRgSENT HIM. SMITH IS ZLI YEARS OLD AND HAS A
LONG HISTORY OF JUVENILE DELINQUENCY, ALTHOUGH
HE HAS NgVER-BEEN cotivicTgp Of A CRIME SINCE HE

BECAME Zi. SINCE HE WAS ZI .HOWEVEB,'
t--AARESTED ON VARIOUS DRUG CHARGES. tACH TIME

WAS-EITHER FOUND HOT GUILTY OR THE DISTRICT
ATTORNEY DECIDED HOT TaPROSECUlgi_JHE_CURRENT.
ARREST -TOOK PLACE OH JANUARY 1, IN/q, THE

1AREST,WAS MADE BY AN UNDERCOVEIUOLICg OFFICER

WONES)
SMITH

INFILTRATED Tiff bEVgN bEAS LLUB
OF WHICH JMITH IS A MEMERZ SEVEN -SEAS HAS BEEN

INVOLVED WITH THE LAW IN THE PAST, g.d., GANG
FIGHTS, COMPLAINTS FROM THE NEIGHBORS OF cATE

NIGHTIHKING PARTIES. bMITH SAYt THAT JONES

OSKED ITN IF HE KNEW-WHERE HE_COULD GET SOME

STUFF AND OfFERED HTKA LOTFOFMONEY TO HELP

HIM GET IT. ACCORDING TO SMITH, JONES mArIg THE
'SAME SOLICITATIONOF.OTHERS-IN THE"-CIS UN
JANUARY /TH, ANOTHER ct.11B MEMER ASKE.D,MITH TO
GIVE JOKES A PACKAGE. -bilITH SAYS-HE DID NOT lopw

WHAT WAS IN.IT. WHEN SMITH.TURNED IT OVER TO JONES,

HE WAS ARRESTED ON THE SPOT AHD CHARGED WITH
POSSESSION OF HERQIN.

1 43
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SUGGESTED RESfONSZ (7)

FACTS

The re are at least four clusters or units of facts in this case
that -raise their own issues. The memorandum should treat each
unit separately. .For purposes ..,7 analysis in this SUGGESTED
RESPONSE, the general facts app:ical:e to all the unite will firs:
be stated and then the several unite of facts will be stated and
treated individuaiZy (I, II, 171, 'vi throughout ;the remaining six

steps of the memorandum. Soze, ;:oweveri that an actual memorandum
could, be organized in man different ways (See Chapter fwenty-
Three supra).

General Facts Applicable to all Units:

On 1/7/74, Smith was arrested for possession of nem-LA-W.
Officer Jones, Smith claims that ):e. is'innocent.

,

Unit I: Facts

Jones- was a n undercover agent. Smith did not know that Az

was a policeman. According to Smith, Jones asked hlm if he knew
where he could get sore 'stuff" and-offered hic.a'lor of money to

help him get it. Smith also believes that Jones made the offer
to other memberk of the Seven Seas Club. Smith was arrested
when he handed over to Jones aPacka4e given- to him by another

club member. Smith says-that he didnot know that the package

contained heroin as charged'by the police.

Unit I:' Issues- .

_,OThese-facts present issues of proof and,isiuSS of taw_
'issues of proof are as follows:

.
.

(1) What evidence exists that Jones asked Smith'
to get him some drugs? .t.

1

(2) What evidence exists that Jones asked othei
c4b.meVere;td get him-some drugs?

(3) 'If Smith galte Jones a package of htroin, what
evidende exists on why* did fo?

'.
.. ..J

The-issues of law are as 'follows (Vote that some of these issues

assume that the issues of proof will be resolved in a certain way).

(4) Did Jones act mproperly in soliciting drugs in
this way?

(5) If Jones' conduct was improper? is fi a defense to
the criminal charge against Smibh?

The

Unit 1: Analusis

Hers the m*oranam must explain in greater depth what is,

meant by the issues (ifilfurther clarification is needed) and why

1-34



the writer feel, that they are
researched and anatyzed. What

any cases o' :hat are anal
analysis of :he fire issues in

issues. Then each issue is
sta:utory law applies Are there

ogtus etc.? Zr. summary form, the
might proceed thusly:

1. Smith may wan: to claim :ha: ;ones asked Smith to get him

some drugs. We don': know :,et whether Jones will deny this. If

he does deny it, how can Smith support his claim in court? ;Mould

Smith take the stand in his own defense and give hie own testimony

on this point? This raises the serious strqtegic question of

whether- Smith wants-to testify a;', all. The-etate must prove its

case against Smith without his taking the stand, unless Smith

does so voluntarily. The problems of his taki.na the stand may

outweigh-the' benefit of his aivina direct testimony. Mill any

other aember of the Seven Seas -Club le willing and able to old=
in court that Jones rade this offer to Smith? Some investigative

work will- be necessary to determine if other witnesses eaist.

2. The same problems of proof may exist if dc,nce denied that he

ever asked any club member"to get him drugs. Can Smith testify

that 'Ass made the offer to other? If so, would Smith bs doing

so because he heard Jones do this or because others told Smith

about itf rf the latter, qouldthe testimony to inadmissibly

hearsay? Are ..otter club,members available to teStify?

3. Assuming that. Smith gave Jones a package of heroin, why did he

do so?; =Jill Jonerelaim that he did ao becauseeS "th wanted to

sell .the stuff to Jones? Will 'Janes claim that he did so because

Smith responded to Jones' offer.to pay for some if Smith could

get it? (In discussing 'issue '5" immediately below, it will

become clear why the latter question is relevant. For now the

problem is: What proof exists on the reason Shith gave Jones a

package of heroin?)

4. The first issue,of law is whether Jones acted improperly in

'soliciting drugs !rim Smith and others. Prom the write 's

research-into criminal and constitutional law, he discovere that'.

in some instances it is improper for the police to entice.a.

citizen into the commission of a crime (called entrapment). Are

there any.casea that directly or analogously cover what Jmnes did?

What do they say? '

5. Closely related to the above issue is the following issue:

even if;Jones acted improperly, can Smith cSaim it-ae a :defense?

?ones may have solicited Smith to do something illegal. Put 4id

Smith give in to this solicitatiog? Smith claims that he"

innocently handed Jones g Rackage. Under this version of the-

facts, Jones did not entice Smith to commit-a crihe. Hence, is

Jones' prior enticement g defense? What does the caee law say?

Suppose that Jones did entice the other club member to commit a

crimt apd the crimd was cormittedthe drugs were obiFined.
Jones entrapped thia other person and if this other person were
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under indictment, hi might be abSe tc ciair the defenzebtensrap-

ment. 3u: it is Stt-th that isbefore the court.' Can Smith raise

the defense that :be other person has? Can he argue that rh

events are so. intertwined :hat :he defense availab:e to the other

person is also available to him? What does the case law say,jf

anything, on ;hie? What argument couZ4 Smith mae to take
advantage of the possible defense?

Unit I: Counter-anaZusie

As to each of the isses d'elussea in the anal:dais, the

writer must try to anticipate w4at.the position. of Jones will be.

Takeithe central issue of whether the deienes ie available to

Smitg y,f(1),and whether Jones acted improperlat all (4), for
ezample.c-'The writer can ass:ate that Jones will answer no to

both issues. Here the writer attempts toefine, what arguments .

Jones .144Zi usf to support his position. If papers have already

been filed in court on the tease, ?ken there .may be some ihdtCation

of what Jones is claiming. the writer must spell these arguments

out. He must al,so:, 4n his research, determtheykat,statutei," cases,

etc. would support e arguments or might support them. This

research must be sta,.4.t1 in the memorandu--... Then a counter-counter-

analysis mug: Be preanted: how would Smith argue that Ahe ,

positions of "Joneswolild not be valid?

Unit I: Conclusions.

From the above analusis and counter-analusis, the writer con-

cludes withvhis assesiment of what the "answers" -are. What is

his personal opinion on how a court would decide the issues?

Which of the arguments in the analueis.and 'counter-anaZusts does

. he think would hold water?

-Unit I: Unknowns sc t

The writer musfif.rankly state
what cohclusions"he is unsure. -

'of, What is still a question mark? What is frustrating the

-writer about the case?

Unit I: Nest Step .7

What's to be done abatut the frustration? What further research

-doeft the writer'propobe? Where does he he night got some

leads? These should all be clearly and briefly welled out.

44hit II: JFacts

136
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Jones.sagds that Smith handed lin a package of heroin.

Omit II: Issues

(1) Whet ovidenoe exists that the package contaf.Sed,
heroine t, . 4) 11,

(2) What ovidtmes:saiSts that the package Smith gave
,s. Jones Cs the package that Jones will produce

t in court?

me
Unit II: Analysis (PN, :.

it
.
.

Al. ws have is Jonslea statement that i* was heroin and that
the package to be introduced in court is the ono Smith gave him.
Jones must prove that this is true. Showid Jones ask for an
in4Spendent Laboratory test of whether substance in the package
cbntaimed heroin? Does the guamtit, of heroin make -a2; difference?

__ROes Us tr.:me:004ns statute gave for different
Tquantities of hiroin that a person p sessee? ,

\

_... , . ..'
t--t, Vntf zrz Counter-analysts .

4-,...T,i1 --- j.
.0a4-witt lanie sad counter to ay-ogihe positipns taken on

the issues discussed in tins above analysis? What support might

it'01,---IESK: , 1

-

Unit II: Comalusiaxi':'
.0. , 0'7' ---

What is the Writer's personal assessment on these issues?

Unit II: Unknowns ,

Remaining uncertainties, if ang, are stat;ii here.
.

,

Unit -27: lest Step

What specif5a-steps will be taken to address
uslutoumw

/
. 006

any of the

1

1

Unit III: laSs

Smithclaixis that when hs delivecsdAe package to*Jones,he
did not kniffiNtioaLwas in it.

4.
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Cnit III: Liet22E

(1) What evidence ecists to support Smith's claim that
he didn't know what was in the package?

(2) Who has the btirden of proof' of demonstrating that
Smith knew .what was in it!

(.3) If Smith was ignorant, was this a defense?

Brit" III: Analysis

(21 'Cn the first issue of fast,"vtll Smith hgve to take

the stand, to give testimony thatehe was ignorant? Asa matter
of strategy is it wise to permit-Aim-Eta testify? Is he a

believabie witness? Has Smith ever handed over packages to
people before when he didn't know 'what was in them, in the

Seven Seas Club, does Smith ever handle incomini mail which he

distributedto approriate i:embers? If so, would this tend to
astabl-sh that it would not be unus'ual for him .to deliver packages
that h doesn't knoll anything about? If so; how could all,this

be7proted.in.coxii; In the best of all worlds, the person who-

gave Smith tai -age to give to Jones voulorttetify that he
didn't Aell-Smith what was in it- This other person, however, has
probably vakisied and even if aveitabie would probabZy want to

deny any involvement wits the package.
YZJ Does Jones have to prove that Smith had actual

Imowledge or does Smith have to-,7,prove that he had no knowledge?

Yho has the burden ,Of proof? What 40f8 the_ statute and' case law say?

C3) Even if Smith was ignorant would it make any

difference? Does the statutt.ffsay that one can be convicted for

mere ossossion'or does it EffVe-to be a pa owing if

the eegtate is not clear, what does case law say?

Onit III: Counter-anal.feil

What would Jones' rebuttal be to the above points?

supports him? Sow is his position to be attacked?

Unit III: Conclusions

'What law

See Conolusions'in Jnit I and II above for-the.format here.

Unit III: Unknowns

'See Unknowns in Unit I and II above-for t4 format used here.

Unit Nemt St*o

See reit-Step in Unit I 504 II above for the *format used here.
, ,
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7gi t 17: Fact.i".-

Smith is if ueara oLd. 4* has had juvenile delinquency
- problems before but since that time has sever been
convicted of a crime. .0,
Unit IT: issues

(1) Does evidence exist that Smith 'is not a harkened
criminal, and that generally epeakini4hrtries
to lead.a law-abiding life?

12) Can Smith receive a low bail or be released on his
on recognlzance pending trial?

(3) if convicted, can it be argued that As should be
eVs= probation or.a very minimal prison/term:

Unit IF: Analusis

fl) (2) (3) It id always to thqZ benefit of the- accused
to be able to portray himself as a basically good citizen who
either because of passion or unusual circumstances has gotten
into trouble. This is so for a number of reasons, First, itimaya ,

make his more. creditable as a witness if As takes tae stand. It
may help on the bail iisus since a person who has been leading
a relatively stable life probably does not need to be kept in jail
pending trial or be forced to raise high bail =in order to insure
that he will appear in court the triml dates. Yinalii,
sentencingA the punishment ii-Asually given to fit the persois as

much as the crime. A first offender, for az:ample, who has a job
pie family .is likely to get a less severe sentence than someone
with a long record who ties no community ties, even though they
both have been convicted of the Jame crime. Bence, question
arises as to what stability et-mists-in Smith's life. khat factors
indicate that he should be viewed as a relatively-good citizen?
Bow will these factors be brought ".in mburt? What evidence
wili be used? -

Unit 17: Counter-anaZusis

As the state prosecutor Looks at Smith's life history, is he

likely to get a, different reading? 'What parts of Smith's life
"will he probably point to as indications of shiftlessness or.
criminality? Bow are these argumente.io be answered? Will Smith
say that the prosecutor has misinterpreted the facts of his Zile,
or that there are falsehoods involved in his interpretations?
Will Smith say that, the prosecutor is Jtat looking at the bad side
and is giving -no proper emphasis to'what has been positive in his
life? All of these possibilities must be spelled out.

Unit IV: Conclusions

_ See ConclLsions in Units and III above for the format.
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asit IT: ,7r -7xr- .-its

See 7..3:n,.:4.7nis it: Vnize 1, 11 2,.d II: fc,r the ferr.ar..

Vnit 17: Ne=t 3T.t7

See jest Step I'm Vnite.I, 11 =nd III sthope for the foimat.

_
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CHAPTER TWENTY-FIVE

AYSIGIITY IX TKP HANTS
OF AN tFFECTIVE ADVOCATE

,

HOT ONLY IS VT TRUE THAT THE MUST BE ABLE TO SPOT
AMBIGUITY, WHEN READMG,SWITAES, CASES, REGULATIONS OR COUSTI-
TUTIONS, tSEE LHAPIER SIX 5 R ) BUT ALSO HE MUST BE. ABLE TO
WRITE AMBIGUOUS-Lk:. OF COURSE, ;MAT IS REFERRED TO HERE IS NOT _

SLOPPY WRITING, UNCONSCIOUS OR CARELESS AMBIGUITY HAS NO PLACE IN
LEGAL DRAFTSMANSHIP, OR SHOULD HAVE NONE. L.ONSCIOUS AMBIGUITY IN
WRIIING IS 'HE MANIPULATION OF WORDS TO THE END THAT THE READER
IS STEERED IN THE DIRECTION OF A PARTICULARMEANING TO-WHICH HE
MIGHT MOT OTHERWIS=E BE INCLINED. THE WRITER IN SUCH INSTANCES HAS
RECIDED HOT TO BEND OVER BACKWARDS TO REVEAL EVERYTOING HE KNOWS.
HE HAS DECIDED TO STRUCTURE THE WRITING IN THE LI,THT MOST
FAVORABLE TO THE CLIENT1 ON THE OTHER HAND IS TO BE
AVOIDED AT ALL TIMES, ALSO, IF THE WRITER HAS BEEN ItISTRUC7ED TO
BE FULLY COOPERATIVE IN HIS WRITING, HE MUST BE SO, IHE POINT IS
THAT ANY WRITING THAT GOES OUTSIDE THE OFFICE IS QUITE DIFFERENT
FROM IN'TER'-OFFICE MEMORANDA; THE FORMER IS USUALLY GUARDED WHILE
THE LATTER,tS FULLY OPEN. A CENTRAL TOOL IN THE HANDS OF THE
EFFECTIVE APVOCATE IS THE ABILITY TO PHRASELANGUAGE TO THE
ADVANTAGE-OF THE CLIENT. IHIS IS W: IS MEANT BY AMBIGUOUS
WRIT/NG-TWINE:BEST SENSE OF THE TERM.

IN SUMMARY, THE FOLLOWING TESTS ARE TO B£ EMPLOYED IN DETER-
MINING WHEN-AMBIGUITY IN WRITING IS JMPROPER

IT'S UNINTENTIONALi..
A LIE;

T-S.S0 CUTE OR EVASIVE AS TO INCITE THE REFER TO
HOSTILITY;

(4) IT'S SO UNCLEAR, THAT IT'S ALMOST IMPOSSIBLE TO
DERIVE 'AM:MEANING OUT OF IT)

- (5) ITS IN VIOLATION OF A DIRECTIVE FROM mg SUP
VISOR TO BE ABSOLUTELY CANDID;

(6) IT'S HOT NECESSARY.
-

ADMITEDLY,.,- AMBIGMOUS WRITING" IN THE SENSE MEANT HERE IS EVASI
WRITING, THIS IS NOT NECESSARILY TO BE FROWNED UPON SO LONG
Kg ONE OF THE ABOVE SIX TESTS ARE MET.

THE MORE COMMON TECHNIQUES OF AMBIGUOUS WRITING THAT CAN BE
EFFECTIVE ARE AS FOLLOWS:

LY THE - ABSOLUTE MIPIIMUM IS SAID.
AGUE TERMS ARE PREFERRED OVER SPECIFIC 0$01
ENTENCE STRUCTURE IS CALCULATED TO PLACE,THE

EMPHASIS WHERE EMPHASIS IS SOUGHT.

141 .



(0) WHEN-A THOUGHT CAN BE EXPRESSED IN MORE THAN ONE

WAY, THE WAY MOST FAVORABLE TO THE CLIENT IS

SELECTED.

PROBLEM (8)

nR. SMITH IS PLAINTIFF IN AN A ILE ACCIDENT. HE IS SUING

AA. JOKES FOR THE DAMAGE TO HIS CAR. ONES SENDS bMITH WRITTEN
INTERROGATORIES AND ONE OF THE-QUESTIONS IS ATII4AX SPEED WERE

YOU DRIVING AT THE TIME OF .THE ALLEGED ACCIDENT?' WRITE AN ANSWER

TO THIS QUESTION THAT IS AY310UOUS.

`SVOORTTED RESPONSE (81

was driving at a speed that was appropriate for the

conditions of the road."

PROBLEM (9)

SMITN'S LANDLORDMASWRITTEN HIM A LETTER INFORMING HIM THAT

NEIGHBORS HAVE BEEN. WLAINING ABOUT NOISY PARTIES AT SMITH S *-

APARTMENT, TUE LAPIDI.OBD SENDS HIM A LETTER WANTING TO- KNOW IF

IT IS TRUE. IN FACT, SMITH DOES ENTERTAIN)ABOUT QNCE EVERY TWO

WEEKS AN) WANTS 79 CONTINUE DOING SO. ON COULD SMITH ANSWER THE

LANDLORD S -LETTER?

SUGGESTED ANSWER (9)

."Wheaever I have a few fri--"nds over, ,Z' have taken steps to

see that no undue noise .fs created, and I want to assure you ncri,

-that I have every intention to continue taking phase steps.'

PROBLEM-(10)

THINK OF OTHER WAYS TO SAY 'SMITH WAS DRUNK.'

S.

SUOOES7EL RESPONSE (10) 142
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'Smith wasn't feeling well.'

'So many thing* were happening that Smith does not recoil
every 4etail. I: was not his best day.'

PROBLEM (11)

SMITH HAS NOT. PAID HIS R . HE HAS LOST HIS JOB AND IS
BEING MOUNTED BY CRPITORS, HE IS UNDER A COURT ORDER TO PAY
HIS WIFElkLIMOSIN. HE HAS MISSE9 THREE PAYMENTS, BUT HE RANTS TO
MEET THIS OBLIGATION. HIS WIFE S ATTORNEY WRITES HIM A LETTER
REMANDING AN EXPLANATION ANT THREATENING TO ?RING HIM TO COURT.
VRAFT AN ANSWER 'TO THIS' LETTER FOR WTH.

SUGGESTED RESPONSE (IT)

"Thanh you for bringin4 this payment delinquency to my
attention,. I am currently in tae process of changing jobs. I
ezpeot to have my affairs bac:: in order shortly and I wiZI be

touch with you very zoon."
= .

PROBLEM (12)

THE BI-LAWS OF AN EDUCATIONAL ORGANIZATION FORBID IT TO ;ON-.
DUCT'ANY COYEERENCES.OR CONVENTIONS ON POLITICAL TOPICS. UN
JANUARY 10, 19/4, THE ORGANIZATION LS SPONSORING A TWO DAY EVENT
INVOLVING ABOUT FIFTY PEOPLE. um DIRECTOR OF THE ORGANIZATION
KNOWS THAT A NUMBER OF THE PEOPLE WHO ARE GOING TO COME ARE VERY
POLL-II-ULU ORIENTED AND WILL TAKE EVERY OPPORTUNITY TO TURN EVERY
ISSUE INTO A POLITICAL ISSUE. (HE DIRECTOR.WAUTS THE EVENT TO
TAKE PLACE AS SCHEDULED. IHE CHAIRMAN F THE BOARD OF DIRECTORS
OF THE ORGANIZATION HEARS ABOUT THIS. $E WRITES UIM A LETTER
SEEKING INFORMATION AND SPECIFICALLY REMINDS THE DIRECTOR ,OF THE

BY-LAWS. DRAFT A RESPONSE.

SUGGESTED RESPONSE (12)

"On January 10th a number of people have been invited to a
meeting to consult with us on the direction of our organization.
It is my ezpreee policy and that of my staff that our organization

r.in no aay encourage the participants at the meeting to turn it into

'a political affair.' 143
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